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BE IT REMEiXBERED, That on the twentieth day Of l?eptemb«r, in the forty-fourth 
year of the lodepeodeoce of the United States of America, JOHN MILL, of Charlea- 
ton, S. C. hath deposited in this Office the titl« of a Book, the right whereof he claims as 
Proprietor, in the words and figures following, to wit t-^ 

** Reports of Judicial Decisions in the Constitutional Court of South Carolina, held at 
Charleston and Columbia in 1817, 1818. Collected and published by virtue of the Act 
of Assembly of the said State, and under the sanction of the Judges of the said Court 
In two volumes. Vol. 11.'^ 

In conformity to the Act of the Congress of the United States, entitled ** An Act for the 
encouragement of Learning, by securing the copies of IVSaps, Charts, and Books, to the au- 
thors and proprietors of such copies, during the time therein mentioned." And also to an 
Act, entitled '* an Act, supplementary to an Act, entitled an Act for the encouragement of ^ 
Learning, by securing the copies of « Maps, Charts, and Books, to the authors and proprie- 
ors of such copies, during the times therein mentioned, and extendiiHg the benefits thereof 
to the arts of detisning, engraving, and etching historical and other prints.** 

O L. TBOMFSON, Clerk of the Southern District of New-Tork» 
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Turner Starke against Mart Johnson. cowmiu. 

_ Mtjr.ieig. 

Trespass to try titles. 

The plaintiflPs grant caUs for WilUam Hilb, 
John Gladdens^ and John Morrises lands; but to I^V*!**.'^**^ 

' , ' ^ to original gnat 

reach Wittiam HtUs and John Gladden' s lands, cJjSn' Cnt 
would require an extension of the lines far be- JJ!"!^ «t«»5S 

^ Uierefo, tbough It 

yond what is called for in the original plat; to l^^^^yiTed'to 
extend them to John Morris's land would entirely ^' There may 
distort the plat, and render it difficult, if not ***"' 
impossible, to close them; the Jury, therefore, 
limited the plaintiff's claim to his courses and 
distances, without regard to the boundaries 
called for. Adopting this principle, the trespass 
was found not to be within plaintiff's lines, and 
a verdict was given for the defendant. A new 
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COLVUttA, 
Stay, 1818. 



Sturke 

V. 

Johnwn- 
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new trial was now moved for, on the ground that 
the verdict was contrary to law and evidence. 

The opinion of the Court was delivered by 
Mr. Justice Nott. 

This case was tried at Fairfield, Spring Term, 
1815, before Mr. Justice Smith. He has not fa- 
voured this Court with any report of the evi- 
dence ; and the ca&e, therefore, must be deter- 
mined upon the face of the plat and grant. It has 
been a general rule, and 1 might almost say, an 
universal one, with this Court, that when certain 
boundaries are called for, to extend the lines to 
them, without regard to the distance. There is 
no doubt, however, that there may be exceptions 
to, that rule ; as where the distance is so greats 
as to render it morally certain that the bounda- 
ries called for were merely conjectural; or 
where the courses must be entirely changed to 
reach them. There will be some difficulty in 
settling the limits of the land in question ; but 
not so great as to authorize the license which 
the Jury have taken« The line calling for Wil- 
kam HilPs land, may be extended that far, with- 
out taking a greater latitude than has frequently 
been allowed. It may, perhaps, be extended to 
Gkddem^ land, without violating any other princi- 
ple heretofore established in cases of this sort 
But t^etfaer the plaintiff can be permitted to go 
to Minrm^s land, is at least questionable ; but it 
does not follow, that two of the boundaries call- 
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ed for should not be eiven to him because he counnu, 

® Mty,18f8. 

cannot have the third. It is at least a case that ^^^^^^^^^ 
deserves another investigation ; therefore, let a , ▼• 
pew trial be granted. 



Cokoek^ Cheves^ and G<m/f, J. concurr^^* 



. \ 
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CoLOJItlA. 

"^^^s^"^^ Sarah Brown against Richarp Spand. 

Brown , 

Sptod. 

"Z — 'JTZ This was an action of trespass t6 try titles to 

The act of 1795, * •' 

thJ^^IISdtbe a tract of land which the plaintiff claimed in her 
theinherituicAofown right daring her coverture with her late 

a marned woman ^ O 

?f Md^cot^JeJSl husband, Brovm ; she had joined him in 

followed; and ka convevauce of it to John M^Cawky. She also 

not, she may lue ^ «/ 

he'r umiaTSS madc a formal renunciation of dower, according 

toSS'thin w iSS *^ ^^ ^^^"^ prescribed by the act of Assembly of 
S!f%?SJiice one thousand seven hundred and ninety-five. 
wife: S?ihewm This dccd was made in the year 1804. Browrin 

not be barred by -^ - •' ' 

2S.uS.V"i.n°m' s the husband, died in the year 1808. M'Cawley 

years aftw his « r » r t • t r * 

death. conveyed to Ltnebacker m the year 1804. Ltne^ 

backer went into possession in the same year, 
and continued in possession until the year 1811, 
when he conveyed to the defendant, lyho has 
been in possession ever since. This action was 
commenced in the year 1812. The plaintiff es- 
tablished a good title to the land in herself. But 
it was contended on the part of the defendant, 
1st. That she had divested herself of her right by 
joining her husband in a conveyance, and a sub- 
sequent renunciation of her interest and estate. 
That although she had not literally pursued the 
act of 1795, directing the method by which mar- 
ried women may renounce their right of inherit- 
ance, yet she had virtually complied with it. 

2d. That if her conveyance did not operate 
as a bar to her recovery, she was barred by the 
act of limitations. And, 
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3d. If her action was not barred by the statute 
of limitations, she had forfeited her right by her 
long acquiescence, and permitting the defendant, 
and those under whom he claimed, to go into 
possession, and build and improve on the land 
without interposing her claim sooner. 

The cause was tried in Sumter District, before 
Mr. Justice SmiVA, Fall Term, 1815, when a 
verdict was found for the defendant. An appeal 
was made from that verdict, and a motion made 
for a new trial, on the same grounds that were 
made in the Court below. 



Columbia, 
May, 1818. 



Brown 

V. 

Spttid. 



The opinion of the Court was delivered by 
Mr. Justice Nott. 

A married woman is not capable of binding 
herself by deed, unless authorized to do so by 
an act, of the Legislature ; . and then, only in the 
the manner, and to the extent, prescribed by 
such ah act. It becomes necessary, therefore, 
to look into the act, under> which it is contended 
the plaintiff has disposed of her right, to see 
how fer it authorizes such disposition. The act 
of 1795 contains two distinct provisions on this 
subject: the first authorize& feme coverts to bar 
themselves of dower in the lands of which their, 
husbands were seized; it directs the manner, 
and prescribes the form, in which the renuncia- 
tion is to, be made* It requires her to renounce 
^^ all her interest and estate,^' and also, ^' all her 
right and clajim of dower." 
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Bpand. 
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The second directs the method by which she 
may convey away the fee simple of any real 
estate to which she may be entitled as her ihhe* 

- ritance. It requires her to join her husband in 
a release to the purport of one before prescribed 
by the act. It then requires her to make a re- 
nunciation of her right in the manner directed 
in the case of dowers ; but it prescribes no form. 
It requires her to renounce, &c. all her estate, 
interest, and inheritance. In the first the words 
are, "interest, estate, and right, and claim of 
dower ;" in the second, ** estate, interest, and 
inheritance." It is now contended, that having 
joined her husband in a release, and having also 
renounced all her " interest and estate, and also 
sdl her right and claim of dower," she has virtu- 
ally complied with the act, and divested herself 

^ of the fee simple in the land. But I am not aware 
of any case where the words, " all my interest 
and estate," in a deed, carry a fee simple. But 
if such a case can be found, it would not decide 
this question. For the words here used are 
those required in a renunciation of dower. 
Whereas, in a release of the fee simple, the 
word, *' inheritance," is expressly required. So 
that whatever meaning the words might other- 
wise have had, the act has given a meaning to 
them, which cannot be departed from. The act 
further declares, that a certificate of the magis- 
trate, before whom (he renunciation is taken, 
vsigned by the woman, shall accompany the re« 
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lease ; and also, a further certifieate, *^ that she 
did declare, that the release Was positively and 
bona fide executed at least seven days before her 
examination, and such renunciation shall not be 
considered as being complete or legal, until the 
same shall be recorded, &c. None of these re^ 
quisitions have been complied with. The re*- 
lease, therefore, to M^Cawky^ so far as regards 
this plaintijS! is inefiectual and void. 

It is, however, contended, that the method 
here adopted by the plaintiff for the disposition 
of the land in question, had prevailed for many 
years before the act of 1795; and also since, 
until it has become the common law of the land. 
And although the act has prescribed a new 
mode, it has not done away the old one« But it 
does not appear, that such a custom has ever 
prevailed ; and if it has, it is not entitled to the 
support of this court It would be giving efiect 
to a vulgar error, in direct opposition to the law 
of thp land. It does appear by the acts of the 
Legislature, that a particular mode had been 
adopted^ by which married women did convey 
lands to which they were entitled in fee simple 
before there was any act to authorize it. (P. L. 
132, 382, 262, 292.) But it was thought ne- 
cessary to confirm all such titles by an act of the 
Legislature afterwards. The same act did also 
direct, that the same mode should be observed 
in future. Other methods were afterwards pre- 
scribed, from time to time ; some of which were 
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Columbia, 
May« 1818. 



Brown 

T. 

Spand. 



pursued until altered by the act of 1795, as be- 
fore stated. But the conveyance in this case 
was neither according to the old form, nor the 
• new one. 

But, second, It is contended that the action 
was barred by the statute of limitations. It is 
not denied that the husband is entitled to the 
rents and profits of the wife's land, during co- 
verture ; of course he is entitled to dispose of it 
during that period. The release of the husband, 
therefore, was good during his life; and as the 
wife's ^ight of action did not accrue until his 
death, the act of limitations did not commence its 
operation until that time. She brought; her action 
within about four years afterwards, so that the 
act of limitations could be no bar to a recovery. 

Third, It is contended that the plaintiff has for- 
feited her right by long acquiescence, and per- 
mitting the defendant to go on to improve the 
land, without interposing her claim, or giving him 
any notice of it. There are instances where long 
acquiescence, or even any acquiescence under 
peculiar circumstances, will be construed into a 
bar of a plaintiff's right. ^If a person knowingly 
witnesses a conveyance of his own property, or 
stands by and sees an innocent ^purchaser jerect 
valuable buildings on his land, and immediately 
in bis presence, being, at the same time, cogni- 
zant of his right, without giving him notice, these, 
and such like cases, might be a bar to his re- 
covery. But the case before us is not of that 



Brown 

▼. 
Spapd. 
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description. The defendant probably has the Sf.y;^;*** 
title deeds, by which he knew the plaintiff's 
rights as well, and perhaps better, than she did 
herself. It does not appear that he has made - 
any valuable improvements on the land ; he has 
erected such ordinary buildings as wefe neces- 
sary for the convenient enjoyment of the pro- 
perty ; and such perhaps as were not worth more 
than the use and occupation of it There is no 
evidence by which it can be inferred that the 
plaintiff has been lying back until the defendant 
should make valuable improvements, that she 
might reap the fruits of his labour. She had five 
years to bring her action ; she has availed herself 
of the indulgence which the law allows, and there 
are no circumstances to make this case an ex- 
ception to the general rule. I am of opinion, 
therefore, that a new trial ought to be granted. 

Cokock^ Cheves, Gantt^ and Johnstm^ J. con- 
curred. 
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May, ISIt. \ 

^^^v"^^ Thomas Richards against James M^Dakiel and 

T. Rielwnii An 

, ^. Jl- ... Adam Richards. 

A. RIehardt. 



cJSi^lSSabiu^ This was an action of trespass^ to trj titles to 
^ widV land, and both plaintiff and defendants claimed 



^ lajMbt oomi* - * 

tSm* *" titles throuffh WiUiam Biehanb, who died intet- 
tate, in March, 1 809. WilUam Richards was a na- 
tive of Ireland, and conseqaentlj an alien, and 
was naturalized agreeably to the laws of the 
United States, in July, 1805; but he had pur- 
chased, and the lands in dispute were conveyed 
to him before his naturalisation, and the Legis- 
lature, \y a special act, passed on the 20th De- 
cember, 1806, legalized his title to the landa 
thus acquired, to the same extent and effect as 
if he had been a citizen of the United States at 
the time of the conveyance to him. The plaintiff^ 
who appears from the evidence, to be the second 
cousin of the intestate, FFiZKam, was also s^ alien 
by birth, but was naturalized in March, 1807, 
before the death of the intestate, so that he was 
rendered capable of inheriting. The defendant, 
Adam Richards^ and Ekanar^ (the wife of the de- 
fendant, James M'Damel^ and in whose right be 
claimed,) were the brother and sister of the in- 
testate, and if capable of inheriting, were entitled, 
in exclusion of the plaintiff! Both Adata and 
jEfeonor were, however, also natives of Ireland, and 
aliens by birth ; the former being a lunatic, has 
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never been naturalized ; and Eleanor was npt na- mL^'^^^* 
turaiized until about a year after ibe death of ''^^^^^^^ 
the mtestate, and the pnncipal questicm was, j.M.i>VrieiM4 
whether she was capable of taking by descent ; ^•^^^^'"^ 
and the Jury, contrary to the opinion of the pre- 
siding Judge, found a verdict for the plaintifi^ and 
a motion is now made for a new trial. 

The opinion of the Court was delirered by Mr. 

Justice JOHN^SON. 

Tl» right of Ekanofi the sister of the intestate, 
to take by descent, Ibrms the basis of the prinei* 
pal grounds taken in support of this motion ; for 
if she is, the plaintiff must be excluded. In con* 
sidering this case, I shall, therefore, confine my 
observations solely to that question, and will 
only remark, that the evidence of the relations- 
ship of the plaintiff to the intestate, the legality 
and sufficiency of which was much litigs^ted, was 
properly submitted to the Jury. 

Eleanor^ the sister, being an alien at the time of 
ihe descent cast, could not inherit on the prind*- 
pies of the Oommon Law; n«r are there aiiy pro- 
visions in the special act of the 20th December^ 
1 806, which enable her to take ; her right, there- 
fore, dependd on the construction df the act of 
the Legislature of 1 9tii December, 1 807, entitledy 
^ An Act to legalize titles to real property, de- 
rived from or through aliens; and to enable 
aliens, tmder certain conditions therein mention- 
ed| to h^f Gonvey, and devise, real pn^rty.*^ 
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cdtttMttA. The first clause recites, that " Whereas many 

May, 1818. " 

^^^'v'^k/ grants^ conveyances^ suid contracts, of, and relating 
. ^J\. . to, real property in this state, have been made 

A. Richard.. ^^^ cxccuted to divers persons, who were alims. 
at the dates of the said grants^ conveyances^ or con- 
tracts, but who subsequently thereto have be- 
come, or intend to bepome, citizens of the United 
States of America ;" and after reciting several 
other grievances intended to be remedied, le- 
galizes the titles thus acquired to be held an(l 
enjoyed, " in fee simple, or for any life estate, 
according to the nature of his, her, or their con- 
tract or contracts, grant or grants^ or other deed 
or deeds oi conveyances^ undfsr certain provisions, 
and limitations therein mentioned. . The second, 
clause of the act provides, " That all persons 
holding, or who shall hold real property in this, 
^isXe^ under the aforesaid provisions^ shall be per- 
mitted and allowed'* to convey, or " devise the 
same to their children, or grand-ctiildren ;" " and 
in case the person, or persons, holding real pro- 
perty as aforesaid, shall not alien or devise the 
same, then it sball^be divided and distributed 
amongst his, her, or their relatione, agreeably to 
the act of the general Assembly, entitled *An 
Act for the abolition of the rights of primogeni- 
ture, for the giving an equitable distribution of 
the real estates of intestates, and for other pur- 
poses therein mentioned,' passed the 1 9th day of 
February, 1791, and the acts amendatory; any 
law, u^age, or custom, to the contrary thereof, in 
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smjr wise notwithstanding. Provided, neverthe- 
less, that the said child, or children, grand-child, 
or children, to whom conveyance, or devise, as 
aforesaid, may he made, and also the rdatiom ^ 
entitled, as aforesaid, to distributive proportions 
of the real property of those who have not alien* 
ed or devised their real property, shall become 
a resident^ or residents^ in this state, within twelve 
months after the date of the conveyance made 
unto him, her, or them, or of the decease of the 
person, or persons, devising the same, or dying 
intestate, as to such real property, and also be« 
coming a citizen or citizens of this state, within 
as short a period as he, she, or they, shall be en- 
abled toi^ecome so, under the existing laws/' 

If the right of Eleanor to inherit depended alone 
on the construction of this act, or, in other 
words, if the act of 1806 had never been passed, 
there is no question but that she come^ directly 
within the letter of its provisions. The itates- 
tate» William Richards^ was an alien at the date 
of the conveyance to him for the land in dispute, 
and he afterwards became a citizen^ which vested 
a title in him, according to the nattire of his cojf^ 
veyance^ which was in fee simple. He did not 
alien or devise them, but died intestate, sxii Eleanor 
was entitled, under the act of February, 17M, to 
take }n exclusion of the plaintiff^ unless disquali- 
fied by beiiig an alien. She was at the time of 
his death, and continued, a resident of the statey 
and was natuifalized in as short a period b» was 
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M^!]i£^ pratticable under the existing hnvs ; thus wns^et" 
^^^^sf^^^ ing minutely, the description of the property 
^^j,;;,^^ transmissible, and the person entitled to take, 
A. Richardi. ^ccording to the provisions of the act But it 
has been insisted, with great zeal and plausi* 
biKtj, that the first member of the second clause 
of the act, under the provisions of which she 
must take, if entitled, by the terms aforesaid pro^ 
visians^ in relation to the holding of property, 
thereby intended to be transmitted by descent, 
referred expressly to the persons who held real 
property in the manner mentioned in the pre- 
ceding clause, and ought to be confined to 
them exclusively; to wit, by deed, grant, con- 
veyance, or contract, at the date of which they 
werfe aliens ; and as the act of 1806 legalized the 
titles of the intestate to the lands in dispute, he 
then held them not in the manner referred to by 
the tends aforesaid provisions^ but under that 
special act 

Judge Bhckstom says, that in the construction 
of remedial statutes, three things are to be ob- 
served. 1st, How the Common Law stood be- 
fore the passiftg of the act. 2d, What the mis* 
chief was for which the Common Law did not 
provide. And, 3d, What remedy the Legisla* 
ture hath provided for the mischief? (1st Black. 
Com. 85.) And JYoy says, general laws and spe- 
cial laws, the old lliw and the new law, the laws 
of God an3 (he laws of man, are oftentimes all 
joined toge&er for the purpose of helping a man 
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to his right (JSoy^s Mdneeiusj 4±) Anfl perhaps ^^^'f^i' 
there is no rule better supported by justice and ^-^y-^-' 
wisdom than that« when there are several acts on , ni.niieitt^ 
the same subject, they should be read tc^ether ^^^^''^ 
as o»e act, so &r as their provisions are consiS'- 
tent ; as by this means the mischief, the remedy, 
and the intention, of the Legbktture, are more 
distinctly Sfen imd applied. 

In the application of these principles to the 
present case, I shall consider, 1st, Whether the 
tight of Ekanor to inherit is not provided for in 
the spirit and meaning of the act of 1807 ? 2d^ 
Whether her right is not secured by the strict 
letter of that act ? 

1st By the Common Law, Eleanor^ being an 
alien, could not inherit, although a resident in 
the state^ which was obviously . the mischief in- 
tended to be remedied. Reasoning is not neces- 
sary to demoratrate this conclusion ; the spedal 
act of 1806, and the general act of 1807, speak a 
language worthy of an enlightened and liberal 
Legislature, which cannot be misinterpreted. It 
was an encouragement due to the industry of; 
«iany respectable foreigners jtvho resided among 
us, that the fruits of their labour should be trans* 
nutted to their relations, and it only remains to 
b<^ inquired, whether the r^tnedy provideid is, ac- 
cording to these rules of construction, adequate 
to Ihe mischief obviously intended to be reme- 
iied ? The intestate, and the other individwds 
JHtfOtd iotlfe act of 1806, laboured upder ^le 
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Miy!?8i8.' disabiHttes of alienage, and the objeet of the act 
"^-^^^^""^^ was to remove them, but it fell short of what was 

T.RichiTds 1 /• 11 I 1 

J. M«p^«Aiei aQd necessary to remove them fully : the general act 
A. Eichards. ^f ]QQT^ however, under some restrictions, re- 
moves alL These two acts -are therefore on the 
same subject, and have for their object the remo- 
val of the disabilities imposed on aliens by the 
Common Law, to take and transmit veal property; 
and if thejatter be taken with, and regarded as 
a continuation of the former, although one is a 
special and the other a general law, and we have 
seen that they may be joined together to help a 
man to his rights, and that by this means the mis- 
chief and the remedy may be more distinctly 
seen and applied, a system perfect in its sym- 
metry and reasonable in its operation, is at once 
established, and it is unreasonable in the ex- 
treme to believe, that the Legislature intended 
by the act of 1 807 to make provision for a whole 
class, and to exclude the few provided for in the 
act of 1806. 

2d. The second clause of the act^ as before 
observed, provides that the descendants and re- 
lations of persons dying intestate, who hold real^ 
property under the provisions aforesaid, shall, 
take. The provisions referred to in this clause, 
as contended on the part of I2ie plaintiff, are 
grants^ deeds^ conveyances^ or contraeti. The term 
graniSi^B usually applied to land, I am aware, are 
commotily used in relation to those usually issued 
' to the person to whom the state parts with its 
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rlgbt to land. But I aooi inclined to think it ^^^"^H* 
way be with the same propriety applied to an ^^^^/'-^^ 
act of the Legislature vesting rights or privileges j M^Dliieund 
in an indivi4ual. The act of 1805 has the effect '^ ^""^"^ 
of a grant, and it is oi^y necessary to give it the 
nane^ to bring it within the precise letter of the 
act of 1807. Reason, I thin(c, would justify the 
construction, but if that dhould fiaiil. Legislative 
authority will support it. The first clause of the 
act of 1807 contains a proviso, '' that nothing 
therein contained shall be so construed as to in- 
terfere with, or invalidate any, ^an/^ of real pro- 
perty which may heretofore have been made by 
the Legislature of this state unto any person or 
persons," &c. Now the grants here spoken of^ 
clearly did not relate to those usually issued by 
the officers of state, and must therefore mean 
grants by act of the Legislature ; it was by this 
tenure Wittiam Richards^ the intestate, held the 
lands in dispute, and they come directly within 
the terms of the aforesaid provisions. 

There is also another view of this case.. The act ' 
of 1806 is a private act, and was intended for the 
individual benefit of the persons therein named, 
among whom is the intestate. Now if he, or those ^ 
claiming under him, had a better title than that 
claimed under that act, it do^s not lie in the 
mouth of a stranger to say that the inferior title 
shall supersede the better, and especially as re- 
lates to those claiming under him. The act of 
1807 gives a certain, and therefore a better title 

VOL. II. D 
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fcoLUHiiA, toEkanor.BXxA she ought not therefore to bedriv^lt 

Malr. 1818 ^ D 

to that nrhich is less so. Besides, the act of 1 806 



May, 1818. 



▼. does not profess to rive Eleanor the right to ih- 
^ ^^^[ herit, and the act of 1 807 does expressly ; iff 
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therefore, the act of 1 806 \tas conclusive as to 
the rights of WiUiam ttichards^ the intestate, it ap- 
pears to me that they ought not to be so consi- 
dered as to Eleanor. 

1 am, for thefee reasons, of opinion, that the mo- 
tion for a new trial ought to be gi'anted. 

Grimkii Bay^ JVott, Cheves^ and Ganti^ J. con- 
curred. 



Cokock^ J. dissented/ 
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Wapb and Massy, assignees of John Tutt, 



C*LOJCSXJ« 

May, 1818. 



egatnst jLlI CoI-VERT. A«igne6>ofTiit| 



Colveit. 



This was an action of trover, to recover for the e«tT(J?'?iilS?bli 
conversion to his use, by the defendant, of sun- r%tt %mw fr«i* 

' "^ ^ imprudent coa- 

dry head of cattle and hogs, &c. It was proved 1!^^ M%Tf<^ 
that the articles which were the subiect of the "««M*adii,«to 

v be loeapable oC 

sjuit were, in the year 1812, and before and at the SwaffaTt*? id- 

• valid waatiac 

time of executing the bill of sale, hereafter men- {»>at mot wSB 

O ^ is ao esseotial lot 

ttoned, in the possession oiJohn Tutt^ as his pro- gS!*^^***' 
perty. That in May or June, 1812, Ahtaham^^^^jS^^ 

* •' •^ 7 7. conveys all bia 

Pf^, then Sheriff of Lancaster District, showed KieJbybS 

fl letter from John Tutt^ authorising him to de-' "^JJtl^ta^SiTar 

mand these articles of the defendant ; which he ^^ '^'^ ^ 

did, exhibiting to the defendant his authority. 

The defendant refused to deliver them to him. 

The defendant did not deny ho had them, but 

claimed them under a bill of sale from Tutt. The 

plaintiff proved that these articles were ajt the 

time of the demand all the property Tvtt had ii} 

this state. That he had himself left the state, 

and that he was much in debt. The value of 

the articles was proved, and an assignment from 

Tutu under the insolvent debtor's act, was given 

in evidence, which Vested them in the plaintiffs, 

Here the plaintiffs closed their testimony^ 

The defendant gave in evidence ^ bill of sale 
from Jokn Tutt to him, dated 20th M^rch, 1812- 
To pr^ve this bill of sale, John Crockett^ the sub- 
acribing witpess^ was called, who stated? that b^ 
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MtV!"i?iir ^"^ ^^^ ^^^ ^^^^ **6" *^® ^^** ^^ ®^^» ^^ ®^^ ^*^ 

^"^v-^^ but that, in presence 6f the witness, he acknow-^ 

Wade & Maasy, ,,,,.. t « i-ii* 

AwipieesofTutt ledged Dis Bignatttre and seal, and dehvered the 
^^^^^' deed ; that at the time he was toa mach intoxi- 
cated to do business ; , that, as the witness ex- 
pressed himself^ ^* he was not compos mentis /^ 
that he had been in the same sifnation fer some 
days before. There was no proof that any con- 
sideration for this transfer of property passed 
from the defendant to Tutt. The defendant at- 
tempted to show, that the consideration was the 
failure of quantity in the sale of some lands, but 
did not make out any satis&ctory or plausible 
proof. The bill of sale, as originally drawn^ 
did not express any consideration; bat it had 
been altered, and a consideration was inserted 
in a manner which afforded suspicions that the 
alteration might hare been made after the exe- 
cution of it. The debt, under which the plain** 
tiffs claimed, was due by Tuii at the time the 
bill of sale to the defendant was executed. On 
this evidence the Jury found a verdict for the 
defendant. 

The case was tried before Mr. Justice Cheves^ 
at Lancaster, in the Fall Term, of 1818. 

The plaintiffs now move for a new trial : 

1st.' Because the bill of sale was fraudulently 
obtained, and void, as well between the parties 
as against creditors. 

2d. Because the property in the plaintiff, and 
the conversion by the defendant, were clearly 
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proved; and the verdict, therefore, against law S^a""!}?;* 
andevMence. ^i^^^, 

T. 

The opinion of the Court was delivered by — -■> 
Mr. Justice CrtEVES. 

1 St. The execution of tMs bill of sale was not 
such as to makd it legally valid as between the 
parties; Intoxication Will not be allowed to ex- 
onetdte a man from hk contracts, though if may 
be sueh as to l^ad him into imprudent and dis- 
advantageous engagements ; his liability must be 
the penalty of his vice. Were it otherwise, 
drunkenness would be the cloak of fraud : but 
where it is such as not to leave men the power 
of distinctly perceiving and assenting, they can- 
not be bound, because the very essence of a 
tontract is the assent of the contractor to what 
be may be presumed to understand. Tiiti^ in 
this case, fi*6rt the testinaony of the subscribing 
witness, appeared to be m a state which left 
"^him incapable of knowing what he did, and 
scarcely in a state of consciousness. No man 
can, under such circumstances, bind himself: 
he cannot assent ' This bill of sale, if these 
facts are to be believed, never had existence. It 
was, ipso facto^ void. 

The transaction, too, has many of the leading 
badges of fraud as against creditors. It was of 
all the debtor's property which his creditors 
could reach. It appeared to be without consi- 
deration, and it was made when the debtor was 
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^^^^It' much indebted.^ I think the evidence on this 

May, 1818. 

^*^^''"^^ ground required a verdict for the plaintiffs; but 
Xniswesof Tutt on the ground of the invalid execution of the 
^'^^"^'^ deed, I am clear there ouffbt to be a new trial. 
2d. The second ground stated in the brief 
does not present so good a case for the plain* 
tiffs, and is almost sufficient to deny them the be- 
nefit of a motion for a new trial. The conver- 
sion proved, was previous to the commencement 
of the plaintiff*^6 title. A conversion is in its 
mature a fort, (2 Esp. M P. 199,) and if the 
right founded on it be transmissible, it can hard-^ 
' ly be contended that it vested in the plaintiff^s 
hj virtue of the assignment of the insolvent 
debtor's estate. It will be probably perilous for 
the plaintiffs to rest their action ag&in on the 
proof of a conversion which was given at the 
trial, which is now the subject of review. I am, 
however, of opinion, a new trial ought to be 
granted, for the reasons before assigned. 

GrimJce^ JVott, Cokock^ Gantt^ and Johnson, J, 
concurred, 
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Columbia, 
Mty, 1818. 



John Price, Executor of William Simpson, deceas- 

' Price, Ex*rdr 

ed, against Abraham Perrt. simpwn. 



Peiry. 



This was ad action of assumpsit against the .oSS ^J^ 
defendant, as an endorser of a promissoi'y note eKed«ee»M«ie|» 
feiven by Thomas Lee to the defendant, and by SJ,SS!«SnJ 

l6gil purport^— 

him endorsed by the plaintiff's testator- ll^i^ySS^^ 

The plaintiff proved the endorsement, &c.StS^*^iui'diS"*! 

_ * - I ■■ • t ▼«n*ict eooloriB- 

The defendant then produced a witness, who jj|y^*^^^^ 

swore that he was present when the defendant twbS"* ^'^ 

endorsed the note; that the plaintiff's testator 

said to the defendant, he must endorse the note 

to enable him to sue the maker, from which it 

was inferred he was not to be liable, according 

to the legal effect of the endorsement ; that Lee^ \ 

at the time of the endorsement, was solvent, 

but at the time of this trial was insolvent 

Plaintiff's testator sued Lee on the note, but ne^' 

ver in his life-time called on the defendant 

The case wa® tried before Abraham Blandtng^ 
Esquire, sitting under a special commission, (fof 
Judge Bingj) at Lancaster, in the Spring Term 
of 1817; who left the case with the Jury, upon 
the intention of the parties, at the time of the 
endorsement The Jury found for the plaintiff 

A motion for a new trial is now made, on 
the ground, that the defendant only endorsed 
the note to enable the endorsee to sue the ma- 
ker ; and ought not, therefore, to be liable, ac-» 
cording to the legal effect of the endorsement. 
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coLPiiiu, The opinion of the Court was delivered by 
v^^^-^^ Mr. Justice Cheves. 

Bi^pMvi' The evidence to contradict or vary the legal 
^'^' eflfett of the endorsement, 1 think, was not le- 
gaily admissible : but that is not made a question 
in this case. The evidence went to the Jury, 
and was fairly submitted to them. They weve 
the proper judges of it, and the Court sees no 
reason to believe they drew a wrong conckision« 
The motion is, thereforOf refused. 

Grmki^ Cckocky Gantt^ and Johnson^ J. coA- 
curred. 
JSTott^ J. dissented. 
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Rowland Rugely against John Davidson. 



COLVMBIA, 

&Uy, 1818. 



Rucely 
Davidson. 



Mr. Justice Gantt delivered the, opinion of the ^^^ ^ ^^ 

f^>rki«i.f *• eodoried after 

V^OUru ttisdue,allhousb 

mi • ' • /• • p it hM lort Iti II©- 

This was an action of assumpsit on a note of «J^«W6^^«^ 
hand, for 132 dollars 29 cents, by the endorsee ffiVJ^ '5: 

. . . the boldw do not 

against the endorser. The note was given by KS5;,\n«SrJS 
one James BairfieU, on the 9th March, 1812, toSSrV"^ 
the defendant, Davitjgon^ and payable three days ^Ztmi^SsSii^ 
afterdate. Itwas endorsed by />at?f(3&(mtotheplain- %"?! the dunee 

* tod reqxMiBihiU. 

tiff on the 1 5th of April, 1813; a period of twelve do«J?iorei<S3 
months andupwards havin^c elapsed after the same rfe^dr!?mtbe g^ 

* <3. ^ oeral rule by prl- 

became due, before the note was endorsed. Plea, IJiVlinot'dlSSi 
general issue. The report stated, that the writ My'rJii*o?5i?- 

^ ■' * dence to tdmit 

in the present action was issued ffth March, 1816^ fu"h*.pSS?f ^ 
and that evidence was &:iveDby the plaintiflfl that ^«tio» >s«}»rt tto 

o •' * ' eodorser of tuck 

a previous action had been instituted on this*"*^* 
note, 4nd in which the defendant had been serv- 
ed with a copy on the 11th March, }814. What, 
became of this first action, docte not appear by 
the report. 

Two prominent grounds of defence were gone 
into upon this occasion by the defendants : 

1st. Laches, on the part of the endorsee. 

2d. A special agreement between the endorser 
and endorsee, in regard to this transfer, whereby 
the latter specially undertook and agreed to sue 
the drawer, and proceed against him to insol- 
vency, before he was to have recourse to the en- 
dorser ; and that in the event of the drawer^s in*- 
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Rugelf 

▼. 
DavidaoB. 
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solvency, that the endorsee should not call upon 
the endorser for pajment until the expiration of 
3 years next succeeding the proof of insolvency. 

To a due understanding of the merits of this 
case, it becomes essential to state some of the 
testimony. 

On the part of the plaintiff^ the endorsement 
was duly proved. In regard to diligence, he 
proved that he gave the note to one Henry Hugt' 
ly^ to demand payment of B^rfidd ; that the said 
Henry i2t4^e/y inquired, on the road, for BatrfUH 
in the month of June, 1813, and was informed by 
a person, whom he had never seen before or 
since, that Bairfield was not at home, and that if 
his object was to demand payment, it was use- 
less; that in January he was there again, and 
was informed that Bairfield had left the parish 
in which he had resided, and bad gone to another 
parish, between Beaufort and Charleston ; that 
he went to this parish, and could hear nothing of 
him : that on his ifirst going down, he was within 
three miles of his residence, but he did not leave 
the main road. 

This was the purport of the plaintiff ^s testi- 
mony. 

At this stage of the cause, the defendant, by 
his counsel; moved for a nonsuit, on the ground 
that no demand on the drawer had been proved ; 
which motion the presiding Judge over-ruled. 

The defendant ofliered the following proofs : 

1st. The testimony of Samuel King^ who de- 
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posed that be, the witness, resided ia St. John^s 
parish the two jrears preceding the endorsement 
of the note ; that he knpws James Bairjidd^ and 
has been acquainted with him for 10 or 12 years 
back ; that he has lived near him for two or three 
years, and did so about the time of the endorse- 
ment; that in 1B13 Bairfield lived in St. John^s 
parish^ and had been resident there for three or 
four years before that time ; that he reijaoved to 
the southward, and, as the witness believed, to 
Colleton, near Jacksonborough ; that, when he 
left the neighbourhood of the witness, he pos- 
sessed 4 negroes, and sold atract of land for 500 
dollars, and received in payment part cash ; that 
he owned other property, such as furniture, and 
a small stock ; that he was a surveyor, and was 
making money; that he stood well in his neigh- 
bourhood, and that he was not considered insol- 
vent — ^the witness never heard that he was, nor 
did he believe it. 

Thomm AUison also (Reposed to circumstances 
in regard to the situation and. apparent circum* 
stances ofBairfieldj at the time the note was given 
by him to Davidson^ he having been present on 
the occasion ; and his evidence favoured the pre- 
sumption of BairfieldPs solvency at that time, as he 
appeared to him to be well settled, lived well, 
and, to use his expre^sion, appeared like a man 
with considerable money. 

There was some testimony, but not conclc^ive, 
that the negroes in BmrfiehTs posse^siop were 
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Columbia, 

May, 1818. 



Rufely 
Davidson. 



settled on his wife^ and there was an ineffectual 
attempt to prove that he was insolrent. 

The defendant then proved, verj clearly a 
special contract and agreement between the 
plaintiff and himself, as respected the transfer of 
this note^ and whereby it appeared that the terms 
of it were, that the plaintiff was to use his best 
endeavours by law, and otherwise, to recover the 
amount of the note from Baiifield, and on failure, 
was to wait three years before he was to resort 
to the defendant for payment, as endorser; and 
that on the defendant asking the plaintiff why he 
did not perform his contract, he replied, that the 
defendant was nearer to him than BairfiehL 

This latter testimony, although gone into, was 
afterwards withdrawn from the Jury by the pre- 
siding J udge, as having been improperly admit-' 
ted; and who, in charging the Jury, stated, 
that the defendant's undertaking was a security 
to pay, in default of the maker to pay on de-^ 
mand. Thai it was necessary the plaintiff should 
have proved a demand on the maker of the liote^ 
unless it be proved he had made a diligent en- 
deavour to do so, and had failed.' That the law 
does not require every possible endeavour, but 
only an endeavour that,'in ordinary cases, would 
be effectual. That the note having been in- 
dorsed after due, there was no necessity that the 
plaintiff should have made a demand within any 
particular time before action brought, and have 
given notice of non-payment to defendant, unless 
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it be proved bj defendant that he had soflfered f^^'^, 
an actual loss by the delay ; and that the verbal 
i^eement between the plaintiff- and defeildant, 
in regard to the endorsement, and the course to" 
be pursued by the plaintiff in virtue of it, as 
agreed on, was not to be regarded by the Jury 
as evidence, the same having been improperly 
admitted. 

I must here supply an omission of a circum- 
stance, which ought to have been before stated, 
and which seems to me to. have a bearing on the 
merits of the defence set up by the defendant. A 
note was adduced in evidence, given by the plain- 
tiff to the defendant for JI15, wherein it' was 
stated that it was '' to be paid out of BdrfiM^s 
note, if recovered^ and if not recovered^ to be de- 
ducted from Bairfidcts note.'* This paper was 
dated 15th April,. 1813 ; the same day the note 
was endorsed from defendant to plaintiff. 

The Jury found a verdict for the plaintiff for 
th6 amount of note and interest, after deducting 
the $15 note. 

The defendant has appealed for a new trial, 
on the following grounds v 

1st. Because the presiding Judge misdirected 
the Jury, in stating to them that none of the doc- 
trines of the law in relation to diligence on the 
part of the endorsee, and reasonable notice to 
the endorser, were applicable to this case, as the 
note ^as endorsed after it was due. 

2d. Because it was not proven that the plain- 
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Rogely 



tiffeirer made a demand of the maker of the note, 
or that he could not be found 

3d. Because it was not proven that the maker 
- of the note was insolvent at the time of the en- 
dorsement, nor at any other time, but strong 
proof of the contrary. 

4th. Because parol evidence was admitted, to 
prove a report of a marriage settlement, as evi. 
dence of the insolvency of the maker of the note. 

5th. Because the Coart directed the Jury to 
find for the plaintiff, even if they should think that 
the insolvency of the maker had not been proved. 

6th. Because the presiding Judge refused to 
receive parol evidence of the contract of en- 
dorsement, to show it to be different from- the le- 
gal in^port of the W|-itten endorsement, and which 
evidence was not repugnant thereto. 

7th. Because the verdict was contrary to law 
and evidence. 

It will be unnecessary to go into a minute con- 
sideration of the respective grounds taken in this 
case. The charge of <he Judge does not appear 
to me to warrant some of the positions taken to 
the latitude expressed, particularly the first. 
The presiding Judge did seem to think that it 
was incumbent on the holder of the note to use 
something like diligeqce, dispensing, however, 
with the necessity of a demand, where ordinary 
diligence had been observed, to find (he party in 
order to its being made. 

The law unquestionably does make a differ- 
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cnce, and a great one, between a note endorsed 
before due and after, as regards the requisites 
to be observed by the holder. 

In the first case it is to be observed, that the ' 
paper having lost none of its commercial import 
tance, it is essential that there should be a due 
observance of a!l those rules which usage has 
given rise to. Before the period for payment 
has arrived, the presumption is that punctuality 
(which is the life of tr&de) will be observed. In 
proportion as the paper is transferred from hand 
to hand, it acquires additional strength and vi* 
gour ; the last holder having a security for his 
debt commensurate to the property of the 
drawer and respective endorsers, each being 
made liable by law for the payment of the mo- 
ney, in the event of non-payment at the time the 
note becomes due. To the success of commerce 
punctuality becomes indispensable; its enter- 
prizing and. active spirit ill brooks everything 
like disappointment or negligence. If a failure 
happens^ therefore, in the payment of the note at 
the time appointed, the law, which isl>ottom6d 
upon established usage, requires that due notice 
be given to those who are rendered responsible 
by this event> in order that they may be on the 
alert, and enabled to obtain, by vigorous exer- 
tion, the means of rendering themselves secure^, 
by resorting as early as possible to the proper 
methods of obtaining payment of the debt from 
the drawer. But when a note is endorsed after 
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Sh^ms.' ^^^9 ^^^ transaction assumes a different aspect* 
It is no longer a ease within the custom and usage 
of trade ; the expectation of punctuality of paj- 
'ment from the drawer has vanished, and the 
holder, in oi'dinarj transactions of. this kind, 
Idoks rather to the person with whom he has con- 
tracted, than the drawer, for indemnitj. Still, 
however, it is the subject matter of transfer ; the 
property of negotiability still belongs to it ; but 
when negotiated, it is accompanied with qualifi- 
cations entirely distinct from those which at- 
tended on it in its commercial career. In this 
degraded state of its existence, like every other 
commodity deti^riorated in value^ the parties may 
enter into specific stipulations respecting its true 
quality, and those stipulations and agreements 
become the law by which the case is afterwards 
to be expounded. This is a governing principle 
in all cases where a note has been endorsed after 
due. In such cases, the maker of the note, in an 
aqtion brought by an endorsee, will be admitted 
to go into the consideration of the note, and he 
may impeach it See the case of Banks and Col' 
fjoii&i (3 Term J&p. 81.) The rule is a general one 
that his may do so. (Ask/, 284.) Now, if in a 
<iiBise- #here.ther0 is no privity of contract, (and 
n^e swi^h etista between the endorsed and ma- 
ker,) the latter may, impeach the consideration, 
^n4 is allowed by law (o go. into all ttte equitable 
drcumstuices o^t^ osi^e iii bis defence; Surely 
th49 Jtale vdft apply with redoubled force wbere 
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a pmitjr of contract does exist. Between ^och 
a party, defendant is permitted 9 under the general 
issue, to give in evidence either tlhe want of con- 
sideration, or the non-performance by the plain- 
tiff of a condition, precedent, &c So, also, he 
may show that at the time of the commencement 
of the action, the plaintiff had no subsiding cause 
of action, or that there is an excuse for the non- 
performance of it. (1 C/ti%, 470, 472.) 

In short, a note endorsed after due, will let 
the defendant into the same, and every kind of 
defence that might be set up in an action on a 
note not negotiable in its nature ; and for this ob- 
vious and plain reason, that the note having been 
( dishonoured, it is no longer considered in the 
light of a commercial paper, answering the pur- 
poses of trade, nor will the law fortify and 
strengthen the claim of the endorsee, in such 
case, on the basis of its being a negotiable in* 
^ strument,.or allow him to claim in opposition to 
the true merits of the case. The case before us 
is a contest between the immediate parties to the 
contract of transfer ; no third person is any way 
concerned in it, and it is most evident to my mind^ 
that in every case of this kind the circumstances 
of the transaction are admissible in evidence. 
This position is, I think, sufficiently recognised 
in the case of Pearson vs. Pearson^ (7 Johnson*s 
M^. 26,) where it is said, ^^ Between the imme- 
diate parties to a negotiable instrument^ or to the 
transfer of such instrument^ it is competent for the 
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CMbimi, ^efenctanf, notwithstanding the wdrds vaiM r^ 

^"^^^""^^ ceived^ to prove that no consideration had in fact 

DaJdBoB passed from the plaintiff! And in the Ga&e of 
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■^ Barker 1r^. Prentiss^ (6 J^ass. Hep. 430,) it is said^ 
p^tol evi^ene^ is admissible to conneet some 
trust or condition to a bill or note, not appearing 
on the face of the instrument. This latter posi* 
tion is strictly and justly applicable to the case 
of a transfer of a note after due, and enables th^ 
endorser, in my opinion, to show what the trusts 
and conditions were upon which the transactioii 
was bottomed. Then how stands the case ? the 
plaintiff" received this note under a special agree* 
ment on his part to use all due diligence in get- 
ting the money from BairfiM. He obliged him* 
self to sue the drawer to insolvency, and was not 
to resort to the endorser for three yea^ after 
that event Now so far from having observed 
his contract, he has been guilty of the most pal- 
pable negligetice. The evidence furnishes* a 
strong ground of belief that Bairfidd was perfect- 
ly able to have paid the debt at and after the 
endorsement* The agent of the plaintiff^ who 
was within three miles of him, did ndt even call 
on himf and it is evident that there was no time 
before the suit that Bairjield could not have been 
found. Independently of all this evidence, the $15 
note carries along with it the most direct infer- 
ence that the plaintiff* was to look to Bairfield^ and 
not to the endorser, for this debt, and that the 
endorser was not to be liable but in case of 
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BairfiehTs insolvency. Shall it he competent for 
the plaintiflT, under such circumstances, to en- 
force a payment from the defendant, in direct 
contravention of the contract and agreement he- 
tween them ? I think not — whatever may be the 
law in respect to diligetice in cases on notes en* 
^orsed after dae, it is still permissible and com* 
petent for the parties to legislate for themselves 
by special contract, what degree of it shall be 
observed. They have done so in the present 
case, and as the plaintiflThas not fulfilled the con** 
tract on his part, the defendant was not bound 
for the payment of the money. The evidence of 
this special transfer ought not to have been re- 
jected ; it waa .proper testimony for the consi* 
deration of a Jury. If there had been no ex- 
press agreement in the case, I should still have 
thought that the very gross iiegligence pf the 
plaintifi^ in making no attempt to get the money 
9f Bairfidd^ would have left a very questionable 
case as to his right pf calling on the endorser in 
the event of BairfieM^s failure, after so long a pos- 
session of the note by plaintiSI Qn this, howe- 
ver, Qo opinion is advanced. 

Upon the whole, I think, the defendant is mo^t 
evidently entitled to a new triaj. 
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NoTT, J. I concur with a majority of my 
brethren, that a new trial ought to be granted 
in this case ; but not for all the reasons assigned 
fey ipy brother Gantt. I agree> that the dili^enae 
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luy "Sti: ^P^I^^i^ of in the books relative to negotiable 
instruments, is applicable to them only, when 
negociated in the usual course of commercial 
* transaction, before they become due. But, ne» 
vertheless, the endorsee of a note of hand to 
whom it is endorsed, after it becomes due, must 
use some effort to get the money from the drawer 
of the bill, or payer of the note, before he can 
resort to the endorser. The endorsement is a 
bill of exchange drawn on the maker of the 
note ; and the condition of the endorsement, is^ 
that he shall call on the maker for payment, or 
use due diligence to do so. If the law has irot 
settled what shall be due diligence in sueh a 
case, the parties may make it what they please* 
And having, by express stipulation, settled what 
degree of diligence should be used, I think the 
parol evidence to that point ought to have gone 
to the Jury. It did not contravene the legal 
operation of the endorsement The endorser is 
not in any case the UnqualiiSed security for the 
payment of the money. He only becomes so in 
the event of non-payment by the drawer, after 
due diligence ; and that due diligence is what* 
ever the parties choose to make it. 

The evidence which went to centred the legal 
effect of the endorsement, I think, was properly 
rejected. 

; Grimke^ J. I concur with the above: 
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Cheves, J. This is li ease of considerable JSf*'J^J}j- 
importance, as it goes td afie^t two leading prin- 
ciples of law ; and witli just deference for the . 
opinions <>f my brethren, who are of opinion - 
that a new trial i^hould be granted, I think to 
put doctrines, which haid been long and wisely 
settlied, afloat. It can do no more ; for the judg- 
ment of the Court in this case can decide no- 
thing but the case, and that only for the parti- 
cular occasion, as the Court is equally divided 
on the principle: though a: new trial must be 
granted, as Under the late act of the Legislature 
my opinion can have no influence on this deci- 
sion. The brief contains many grounds, but the 
following only have been relited upon in argu- 
ment : 

1st. Because the presiding Judge misdirected 
the Jury, in stating to them that none of the doc- 
trines of the law, in relation to diligence on 
th« part of the endorsee, and reasonable notice 
to the endorser, were applicable to this case, as 
the note was endorsed after it became due. 

2d. Because it was not proved that the pfain- 
tiif ever made a demand of the maker of the 
note, nor that he could not be fotmd. 

3d. Because thfe ptei^iding Judg^ reftteed to 
receive parol evidence of the contract of en- 
dorsement, t6 show it to be different frcim the 
legal import of the written endorsement, whi6h 
evidence wasi not re]f>ugfttof to> btit iii further- 
ance of, the same. 
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1st. I never had any doubt 0n this point. I 
found it the established law of the Courts of 
South Carolina, when I became a student of law; 
and from that tiqae to the present, I have never 
Jsnown it to be disputed. And the practice in 
which it was my fate to be engaged, was such as 
brought many cases of the kind daily before the 
Courts in which I practised, and would necessa- 
rily have brought up the question, if the case 
had been susceptible of a doubt. I am sure 
there is no case and no doctrine in the books» 
which prescribes the notice and diligence of 
ivhich this ground of the motion speaks. I am 
perfectly aware, that an insulated sentence may 
be found in any of the authorities on negotiable 
paper, which, if taken alone, may bear such ^ 
meaning. Thus it is said, in 1 Selwiuy p. 407, 
^^ Where a note is payable to order and endors-* 
ed, the endorser is considered as the warranter 
of the note ; and, therefore, it is necessary, in 
an action brought against an endorser^ to allege 
and prove a demand of the maker, and notice 
of the default or refusal to pay within a reason-* 
able time.'' Here the language is general : but 
th^ authority referred to is Tindal vs. Broum^ 
(1 T, J?i5p, 167;) and upon reference to that 
case, it is seen to be a case where the endorse-^ 
ment was made before the not^ became due. 
So, in 1 Esp. jy. P. GwWs edit. p. 97, it is said, 
" The endorsee must show also that he i|sed due 
diligence to make the demand from the maker 
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o^ the note ; and such demand, if it can be made, 
shall not' be dispensed with." Here again the 
proposition is general : but the case quoted to 
support it, is Collins vs. Butler j 2Sira. 1087; which • 
IS the case of a note endorsed before it was due; 
and so, I venture to saj, will be found all the 
casefs in the books, unless the case of Hall vs. 
Smithy ( I Batfs Rep. 324,) be an exception : but 
I cannot consider it as one, because it professes 
to be governed by the cases in the English books, 
and if it differs from them, it must have been 
from a misconception of them. But I desire no 
clearer authority to establish the doctrine for 
which I contend, than the opinion of Mr. Justice 
^ay in that case, which lays down the rule with 
perfect precision and truth. He says, he grounds 
his opinion principally " on the circumstance of the 
note being endorsed after it became due^ which made 
all the rules respecting due diligence inapplicable,'^ 

Chitty^ (1950 *" laying down the rule relative 
to demand of payment, says, " It is settled that 
the holder of a bill must present it to the drawee 
for payment when due^ when a time of payment 
is specified, and when no time is expressed 
within a reasonable time after the receipt of the 
bill, &;c.'' Thus every thing of an affirmative 
kind to be found in the books on this subject, 
will be found to relate to endorsements of notes 
or bills not due, or, in other words, not yet dis- 
honoured. And nothing will be found which 
prescribes diligence in the demand, or in the 
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notice of refusal or default to pay, where the 
bill or note wa$ dishonoured before it was trans- 
ferred. In the latter case the reason ceases. 
Diligence and notice are required, that the 
drawer of a bill of exchange, who is presumed 
to draw on funds he has in the hands of the 
drawee, and the endorser of a pro;nissory note, 
who has given r^lue to the mstker of it for its 
amount, may take measures according to their 
own judgment, for their own security against a 
danger, of which, without such diligence and no* 
tice, they would be unapprised: nay, more 
without which they would be lulled into secu- 
rity, in the belief that the bill or note had been 
duly honoured in the course of business, and ac- 
cording to custom. But it ^s otherwise, when. th$ 
bill or note has been already dishonoured — the 
drawer or endorser already has all the notice 
which in other cases is required. His cas^ is 
then exactly that of a drawer or endorser, after 
^ demand d^ly made and notice of default duly 
given ; after which, nothing wil^ discharge him 
but payment of the note or bill, unless the holder 
give time to tho^e on whom the drawer or endor- 
ser is entitled to have repourse. No delay or 
indulgence, which is merely passive, will dis- 
cbarge him. 

2d. It might, perhapS) hav^ been a question, 
were it res integra^ whether, if the pleadings were 
adapted to the c^se, it wQpld be necessary to 
prqv^ a demand and i^ptice, at any time, where 
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the note is endorsed after it becomes due. 
But it has been decided hy this Court, in the case 
of Ecferi vs. Des Cowdres 8r Co. that a demand is 
necessary. The pleadings, too, generally state 
a demand, and therefore it is necessarj to prove 
it. But it seems formedy not to have been re- 
quired, even where the instrument was transfer- 
red before it was due. * Mr. Kyd (p. 120) says, 
speaking of the commercial policy which re- 
quired a demand of payment to be made, on no- 
tice of default, to be given with reasonable dili- 
gence^ that ^^ so little was it understood at the 
beginning of this century, within what time pay- 
msent was to be demanded, that cases are report- 
ed of actions brought against the dratv^r, several 
years after the bills were due^ and without ^ demand 
ftom the drawee/' But this is only mentioned 
for illustration. 1 admit, a demand was necessa- 
ry, and that proof of that demand sh6uld have 
been given on the trial, or that the plaintiff had 
mad« a reasonable endeavour to niake that de- 
mand, and had failed. I think evidence was 
given that a reasonable endeavour was made on 
two occasions. On the first, the plaintiff's agent 
did not go to the maker's house ; but when very 
near it, (within 3 miles,) he was informed he was 
not at home. It is said he got his information 
from a stranger. Of whom else could he inquire ? 
He resided himself 120 miles from the place, and 
every one, of whom he could inquire, would of 
course be a stranger to him. If he had gone to his 
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house, and spoken to the deserted Walls, the law 
would probably have been satisfied. But, in- 
stead of such a senseless ceremony, he made an- 
other endeavour. On this occasion, the maker 
had removed 40 or 50 miles from hisJ former re- 
sidence. He followed him thither,-7-inquired for 
him in the most public place in the district into 
which he was said to have removed, and of every 
person whom he met. If the witness was entitled 
to belief, was not this a reasonable endeavour.^ 
His credibility was not doubted, and the ques- 
tion was distinctly and fairly submitted to the 
Jury, whether a reasonable and diligent endea- 
vour had or had not been made to find 1;he ma- 
ker ; and they have, by their verdict, answered 
affirmatively. We every day refuse to set aside 
verdicts, under such circumstances. 

3, The last ground is the rejection of the pa- 
rol testimony which was offered, to vary the le- 
gal effect of the endorsement. The general rule 
is, " That parol evidence cannot be admitted to 
contradict^ add to^ or vary the terms of a will, deed, 
or other written imtrument^^ {PhiUips^ 423.) Two 
mistakes sometimes prevail — certainly not among 
the profession, for that would be an impeachment 
of their learning — ^first, that the rule only applies 
to deeds ; and secondly, that if the testimony do 
not directly contradict the terms of the instru- 
ment, it is admissible ; but the rule also applies 
to every written documeni^ and forbids the introduc- 
tion of parol testimony to add to or vary the terms 
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of it Now if the ground of the motion under 
consideration be recurred to, and I have stated 
it precisely from the brief, it will be found to be, 
** That the presiding Judge refused to receive 
parol evidence of the contract of endorsement^ 
i0 show it to be different from the legal import of the 
written endorsement^ &c." On the parties' own 
showing, then, ought not the question to be at an 
end ? Yott shall not vary, add to, or contradict 
the terms of the written instrument. But if the 
testimony is to prove the contract to be different 
from the legal import of the endorsement, must it 
not contradict, add to, or vary it ? How else can 
it show it to be different ? Thus the question 
stands on the counsePs own ^tatem^nt But this 
ought not to govern the question^ if the case be 
really otherwise. The testimony rejected was 
to prove that, at the time of the endorsement^ and as 
a part of the contract of endorsement, the plain- 
tiff, before he resorted to the defendant on that 
endorsement, was to bring suit, and proceed 
thereon to judgment and execution, and fail to re- 
cover by legal proceedings, and from the time of 
such failure to wait three years. Let this evi- 
dence be compared with the legal import and 
eflfect of the endorsement. If the testimony con- 
tradict, add to, or vary that import and effect, it 
was inadmissible. If not, it ought to have been 
, received. The legal import and effect of the en- 
dorsement are, to authorize the maker to pay, 
and the endorsee to receive, the contents of the 
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note, according to its tenor and efiect, w^^u a 
promise on the part of the endorser, that if the 
maker do not pay on demand, he, the endorser, 
will paj the contents of the note, m demand being' 
made of him. By the endorsement, all the plain- 
tiff undertook to do was to demand payment of 
the maker. By the alleged parol agreement, he 
was to bring suit, obtain judgment, issue execu^ 
tion, and have of course the execution return* 
ed mHa bona. Does this not add to, vary, or con- 
tradict the effect of the endorsement? Again, by 
the endorsement the plaintiff is entUM immediate^ 
fy after the demand of the maker, and default of 
payment by him, to resort to the defendant. But 
by the alleged parol agreement, he is not only to 
wait the result of a suit, judgment, and execution ; 
but he is to wait three years beyond that event. 
Does this not contradict, vary, or add to the ef- 
fect of the endorsement ? If I do not suffer more 
than a Babelonish confusion of language and 
ideas, I think I may venture to say, the parol 
evidence does contradict, add to, and vary the 
legal import and effect of the endorsement. 

What thus appears to be the result of fair rea* 
soning, is confirmed by authority. Thus, in an 
early case^ where it was attempted to show that 
a contract of insurance was different from that 
stated in the policy. Lord Chief Justice Pem^ 
berton {PhiUips^ 433) declared the evidence to 
be inadmissiUe, ikying, it should no more be at^ 
lowed, ^^ than he who subscribes a bill of ex** 
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change,, payable at fuch a daj, shall be allowed 
to go from it, and say, it was agreed to be on con- 
dition, &c. when it may be that the bill had been 
negotiated.^' Now there are bat two possible, 
distinctions which can be taken between the 
case here put as beiBg beyond all disjnite, and 
the ease now before us. The 1st is, that the case 
put is grounded upon the bill having passed into 
the hands of third parties, who were ignorant of 
the parol agreement ; but though that reason is 
given by way of confirmation, it is not aU the 
foundation of the principle : for in a case be* 
tween the maker and the payee of the note, the 
maker was not permitted to show, by parol proo( 
that, at the time of making the note, it was 
agreed between him and the plaintiff, that it 
should be renewed, and that payment should not 
be demanded [on its becoming due. (PhUfys 
on Evidence^ 4'i3, and the cases there qtioted.) 
The 2d distinction which I deem possible, is, that 
the case of an endorsement is different from a 
note* It will be only necessary to show, that 
every endorsement is, in eflfect, a new note, or 
bill. Thus Chdtty says, (p. 116,) '' It is said to be 
equivalent, in its eifects, to the drawing of a bill, 
the endorser being in almost every respect as a 
new drawer on the original drawee.'' My bre- 
thren, who think this testimony admissible, I un- 
derstiuid, do not agree on the same grounds. 
Two of them (my brothers Grimke and Gcmti) 
think the whole admissible. The other (my bip- 
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ther JSott)^ only that part which stipulatied pro- 
ceedings by suit, because be thinks, as I have un- 
derstood him, this was an engagement indepen- 
dent of the contract of endorsement, to use dili- 
gence not required by law, and that parol evi- 
dence of an independent engagement is admis- 
sible. That parol evidence of an independent 
engagement is admissible, I admit. But this is 
only a correct conclusion from premises neither 
granted nor proved. The testimony, in point of 
fact, was part of the contract of endorsement, as 
alleged by the witnesses, and not independent of 
it; and so it is alleged to be in the grounds of 
themotion, and let it be called what it may, it is 
contradictory, adds to, and varies the legal effect 
of the endorsement, as it establishes new and va- 
rient duties on the part of the endorsee, and 
postpones his redress. In short, I think there 
is not a shade of difference between this part 
of the rejected testimony, and that which is 
said to have stipulated a further delay of three 
years. 

I' deem it unnecessary to say any thing in reply 
tcf arguments on the impolicy of the rule. It 
is borne up pn the authority of ages of acquies- 
cence and happy experience; and those Judges 
whom we most revere for their learning and 
judgment, have given it their sanction and sup- 
port, and have regretted any relaxations of it 
which may have taken place. But we every day 
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acknowledge it as authority^ and have rigid- ^"*y,^; 
ly adhered to it in a case (McDowell vs. Bick- 
ley) decided at the present sitting of this Court. 



Ruftly 



Cokock and Johnson^ h concurred with Justice 

Cheves. 



S6 R£FORTS OF JUOIOIAt DECISIONS 



Mqr. 1MB. 



D»vit 

Woodward. 



NotoB ilren Tor 



Jams Davis against Burbage Woodward. 

This was an action of assumpsit on two notes 
thepSctSVu of hand. It was proved they were iriven for the 

tnet o& land, ffld < .f o 

It^'hSt pwJ- purchase money of a tract of land. At the time 
after tbe^oetet tho uotes woro ffiven, the plaintiflf bound himself 

were paid. It to . 

tSdJTtitSZ £ by an instrument of writing, which was given in 
the^^ef.'*'^''*' evidence, to make titles to the defendant after 
the payment of these notes, and the clear mean- 
ing of the instrument was, that the payment of 
the notes should precede the making of titles. 
At the time the instrument was executed, and 
the notes given, the defendant went into posses- 
siori*, and continued in possession 12 or 13 years. 
Between the time of the contract and the com- 
mencement of this action, the plaintiff conveyed 
his interest in the land to another person, who, 
after the commencement of the action, and before 
the trial, re-conveyed to him. The plaintiff 
never tendered a title. The presiding Judge 
charged the Jury that the plaintiff was entitled 
to recover, and the Jury accordingly found a 
verdict for the amount of notes and interest The 
case was tried before Mr. Justice Cheves, at 
Fairfield, in the Fall Term of 1817. 

A new trial was now moved for, by the defen- 
dant, on the following grounds : 

1st That the plaintiff, by executii^ titles to an- 
other person for the land for which the notes were 
given, dissolved the contract with the defendant. 
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and the notes from that moment became a nuUi- Sg^fljg* 
tj if the defendant elected to treat them as such- 

2d. That the consideration of the notes being 
the tract of knd mentioned, and the title being ~ 
out of the plaintiff at the time suit was brou^it, 
by his volantary act, he had no cause of action* 

3d. That the defendant's possession was not 
adverse, and could not confer a title which could 
fonn a consideration for the notes, and give va* 
lidity to them. 

Cheves, J. delivered the opinion of the Court. 

The whole of the grounds in this case will de- 
pend on this inquiry, Was it necessary the plain- 
tiff should perform his promise to make titles to 
the defendant, before the notes on which the ac- 
tion is Ibunded were paid? The contract to 
make titles was independent of the defendant's 
engagements under these notes. By its express 
terms it was to be performed after the payment 
of them. It is enough, then, if he shall h^ ready 
to perform his engagement when tnese notes 
shall be paid, and a present incapacity can be 
no defence to this action, and of course, the title 
being out of him for « moment, will not be a 
ground 4d defence. When the notes shall be 
paid^ the plalnftiff will be bound to make titles to 
the defendant, let the title be in whom it may, 
or suffer the legal consequences of the non-per- 
formance of his contract. 

GrimkS^ Colcock^ J^oU, {Johnson^ and Gantt^ J. 
concurred. 
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Jonas Rudesill against Cuakleb F. Le8E6N£. 



\ 



This was an action of trespass to try title. It 

A Terdict for . 

b'Jtvieplnril^TU. came on to be tried under a writ of inqairy. 
mppwingiimim Charles F. Lesesne not appearing, the evidence 

•wrong name w^ * ■ O' 

SJu«h° ^ ''to offered was, that Charles Lesesne lived on the land, 

lenred on the i ^t i_ ^i. 

tight person, and was the person on whom the writ was senr- 

leave Klven to a- * 

^l^1n^*"'on^'he cd, who, supposing that it was meant for Charles 

interliicutoiy o^--^^* ;ii • ■• 

$f *»«'n« ««t a- jp. Juesesne, conveyed the writ to him. A9 no 

aide, and tbe true ♦ 

b«tj%tti "" trespass was* proved to have been committed by 
Charles F» Lesesne^ the Jury found for the defen- 
d£^nt« 

A motion is now made for a new trial, on the 
ground, that under a writ of inquiry, some da- 
mage mudt be found, and that a general verdict 
for defendant, under a writ of inquiry, is contrary 
to law. 



The opinion of the Court was delivered by 
Mr. Justice Gantt. 

As the counsel opposed to the motion has con- 
sented, the Court directs, that the verdict be set 
aside ; that the plaintiff have leave to amend the 
writ and declaration ; that the order for judg- 
ment be set aside ; and the defendant permitted 
to plead to the action. 

Grimkei Colcock^ JVott^ and Cheves, J. concurred. 
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Mary Smith agmmt Jacob Pat8£nger. 
The opinion of the Court in this case was de- 



May. )8ia. 



Smith 

V. . 

PayMoger. 



livered by Mr. Justice Gantt, > ^^•j t^ /m 

This was a claim of dower by Jlfart/ Smithy S^e\'!^SS?{^ 

./ »7 in pleading. Mth* 

widow and rehct of Thomas Smithy deceased, de- JlSSli/'" dilJJIl 
mandant, against Frederick Paysenger^ the defend- Set. ^^ '*^ 
ant, for the recovery of dower in a tract of land, 
containing one hundred and seventy-six acres. 
The defendant, by his plea, admits the right of 
denaandant to dower, in twenty-nine acres, part 
of the one hundred and seventy-six acres, and 
says, " That quoad these twenty-nine acres^ he 
has been always ready, and still is so, to repder 
ta the demandant her dower; concluding this 
part of the plea, with a verification^and praying 
judgment, if the demandant is entitled to costs, 
as to these twenty-nine acres ; and as to the re- 
maining one hundred and forty-seven acres, he 
pleads, . that the husband was never seized 
thereof at any time during the coverture," and 
concludes thus : ^^and of this he puts himself up- 
on the country." To these pleas the demandant 
enters a dmiUter^ merely; in other words, joins in 
the issue tendered to the country. In this way 
the cause is tried, and the Jury have found a ver- 
dict for the demandant for fifty-eight acres ; thir- 
teen dollars damage ; and cost of suit. The de- 
fendant has appealed, and moves tp arrest the 
judgment on two grounds : 
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SttMh 

V. 

PayMmSer. 



First, ^ That the demandant has put in issue 
the seizin of the whole land« whereas she ought 
to have replied specially to that part of the plea 
which has relation to the twenty-nine acres, and 
prayed judgment thereon, and have put in issue 
the remaining part only ; and, 

Secondly, Because it is uncertain whether the 
verdict, as found, was intended to comprehend 
dower in the twenty-^nine acres, as well as the re* 
maining part of the land. 

A Qiotion is also made for a nod-^suit, ^hdA on 
failure of those grounds taken^ a new trial is 
nioved for, on various ground s« 

It is to be observed, that the claim of dower 
is ouQ highly favoured in law ; it is intended, by 
the humanity of the Common Law, as a provi^ 
sion for the sustenance of the wife, and the nur- 
ture and education of younger children. It is de* 
rived, says Lord Coke^ ^ ex donaiione^^^ and being 
the generous gift of the law, is accompanied with 
many privileges and immunities, which are not 
incident to other estates; such as debent etst 
quidcB de teiUagiis ; and that tenant in dower shall 
not be disti^ained upon for the debt of the king, 
due by the husband in his life tktie ; that the wife 
shall be endowed of a seizin in law, &c.; and 
the law, unwillmg that its bounty should be de*- 
feated, in ancient times regarded, with peculiar 
displeasure, every attempt to circumvent the wi^ 
dow in coming at the right thus secured to her. 
An instance, and a very strong o&e, Witt be found 
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lo Co. Ldtt 33) where, in consequence of false 
pleas having beei^ put in and found against the 
tenant in possession, damages were given to the 
ividc^w, 6tom th^ death of the husband, to the ' 
time of her purchasing out the writ, althotj^h she 
had all the time before been in the enjoyment 
and receipt of ojae moietj of the profits of the 
land ; and from hence Loi^ Coke has thought 
proper to admcmidh tenants, ^^ to take heed how 
they piead fettle pleas.^' With these prefatory 
remarks, I proceed to the several grounds taken 
in the present cai^. 

First, in ai'rest of judgment* The demandant 
alleges, that her husband was seised in fee of 
the entire tract of one hundred and seventf-'Six 
acres, and that she is entitled to dower therein. 
This is precise, certain, and clear, and the law 
requires that the plea should bis direct and une* 
quivocal, so that the Jury might give a complete 
verdict upon the issue, and the Court a certain 
and distinct judgment upon the premises. In sub* 
flAaiice, all this hsB been done. The defendant 
admits, by his first plea, the right of demandant 
to dewer in twenty^nine acres, and denies a sei- 
zin of the husband in the remainder, and tender- 
ing an issue to the country. To this a sinUUUr is 
put in by the demandant; the parties deem, them* 
selves at issue, and the case goes to the Jury on 
Ihe fiict of seisin, or not, in the husband. Now 
the ol^ecticm is^ Ihat the plaintiff has put in issue 
the seiain of the whole land, by the similiter filed ; 
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A widow who 
cUimi dower, is 
not obliged to 
ihow the deeds by 
which the seisio 
of thehucband is 
manifested, as she 
is not entitled to 
have the title 
deeds. 
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but I am of a different opinion. It is obvious 
that the only question for trial, and on which 
issue is taken, relates to that portion of the land 
' whereof the defendant has pleaded that the hus- 
band was never seized. The first plea which ad-^ 
mits the right of demandant quoad^ twenty-nine 
acres, will authorize a judgment to be entered by 
cognovit actionem as tg that part; and by the issue 
the Jury have found, that the husband was also 
seized of the remainder of the land. And al- 
though they have, by their verdict, found this, 
and more, yet the excess is but surplusage, and 
shall not stay judgment agreeably to the autho- 
rity quoted from Co. Litt. 227. 

The admission of the defendant, and the ver- 
dict of the Jury, conjointly evince the right of 
the demandant to dower in the entire tract, aa 
claimed by her, and afford sufficient data for the 
judgment of the Couft to rest upon in awarding 
the writ of admeasurement of dower. The mo- 
tion in arrest must, therefore, fail 

The motion for a non-suit, on the ground that 
the husband was never seized, by any thing which 
appeared in evidence, must also fail. He possess- 
ed the land, and was the reputed and ostensible 
owner. The demandant claims, by act of law 
and this claim may be exhibited without showing 
the deeds. The law does not 'give the demands 
ant the property of the deeds, and the right may 
be established without them. This i^ clearly re- 
cognised in Loff$ Gilbert^ page. 90, in the follow* 
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ing tv-ords : " Tenant in dower, or by elegit, or 
the guardian in chivalry, may claim an estate in 
any thing, lying in dower, without the deed; 
for when the law creates an estate, and yi^t doth - 
not give the particular tenant the property of 
the dedds, it must be allowed that the estate be 
defended without- them, otherwise the creation 
of the estate were altogether vain." It is con- 
fended in this case, that the husband derived his 
title from Jtf'JVure, in whom the fee vested, and 
that there was no conveyance from him, but that 
a title was made by the person from whom 
M^JSure purchased ; and although done by his 
consent, still it could not convey a fee. The de- 
fendant probably derives his title through the 
same channel, and if so, it would very much 
weaken the objection made by him against the 
right of the demandant; but, on this head, the 
testimony is inconclusive ; it is to be inferred that 
the title was strictly legal and regular, and I am 
not disposed to catch at possibilities for the pur- 
pose of sustaining an objection, whereby to de- 
feat an apparently just claim of dower. 

I think, therefore, no new trial ought to be had 
on this latter ground, as moved for ; nor do I think 
that the defendant is entitled to a new trial,, on 
the ground of there being no evidence of dam* 
age. The trouble and expense which the de- 
mandant has been put to in establishing her 
claim, by reason of the defence set up by defend- 
ant^ constitutes a sufficient basis on which to 
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BniKh 

▼■ 
Fayseoger. 
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found damage, but inasmuch as the Jury, in all 
probability^ were induced to gi?e damages in this 
case^ from amktaiken view of the law, in relation 
to cojits ; I am of opinion that the demandant 
should release the same. 

As to the objection that the land was not suffi- 
ciently identified, I think the verdict of the Jury 
is conclusive on that point 
A widow not The fourth ground taken for a new trial of the 

giving notice of ^ 

^!^nSLu!^ land having been sold nt public sale, and no ob- 
Mi6* b nobtf to jectioJ^s made by the demandant, is still less en- 

■fir reeoTtry. ^ " - 

titled to consideration. It is probable that she 
was not conversant of her right at the time ; there 
is no certain evidence respecting it 

Upon the whole case, 1 think the defendant can 
take nothing by his several motions. 



Cokoek^ JVottj Chems^ and Jokns<m^ J. concurred. 
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Executors of John Gray against John Kernaran. 



C6LVIIBIA, 

Majr, 1811. 



Ex*n of Ony 

•v. 
KeraabaB. 



This was an action to recover the amount of a ' 

A p«non bad 

promissory note, to which the general issue and ^^ Vwdf'tiJi 
statute of limitations were pleaded. The time uom bad nuTaod 

'^ upoo tba onte be- 

limited bj the statute had run against the note wLg?^iJ^J^ 
before the brinsinfi: of the action, and it had fallen ri am fw"iL7i 
into the hands of the defendant under the follow- £-^^^S Pflf^ 

• • ^ .. '^i AiT Mtioa on thia 

mg circumstances : a witness m the case, a Mr. note, puhittir 

^ . naaygDioto evl- 

Lewers^ presented the note to the defendant for tlSu?w?tVoutJJ!r 

«.. i^i* ij'i ^^^ notice to 

payment, who having, by this means, obtained the defendant to 
possession of it, said, " I am glad I have got my iedl™nt'*<lf"rti!i 
hands on it ; I have paid it long ago ; and I will ^SttiewSSwui 
now keep it;" or words to that etfect. WhenS'S^JFi 
the plain tin offered to go into evidence of the««» 
contents of the note, it was objected, on the part 
of the defendant, that he ought not to be suffer- 
ed to go into evidence of its contents, without 
notice to the defendant to produce it ; but this 
i>bjection was overruled, and it was also insisted 
that there was no evidence to take the case out 
of the statute of limitation ; but the Jury", under ^ 
the direction of the Court, found a verdict for 
the plaintiff! 

A motion is now made for a new trial, on the 
following grounds : 

First, That plaintiif ought not to have been 
suffered to go into evidence of the contents of 
the note, without notice to the defendant to pro- 
duce it. 
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SowMBu, Second, That the evidence was not sufficient 
lay, )8!B. ' 

to take the case out of the statute. 



£x*ri of Or«f 

V. 

Kenubao. 



\ 



The opinion of the Court was delivered by Mr. 
Justice Johnson. 

1st, The general rule is, that to enable one 
party to go into secondary, or parol evidence, of 
the contents of a writing which is in possession 
of the opposite party, notice to produce it at the 
trial is necessary ; but to this rule there are ex- 
ceptions; as where from the nature of the pro- 
ceedings, a defendant must know that the plain- 
tiff intends to charge him with the possession of 
the writing ; as in trover for a bond, notice is not 
necessary. So in a criminal prosecution ior 
stealing a promissory note, it was held that no- 
tice to produce it was not necessary. PhUUps^ 
338, 339, Sb when a party haS' fraudulently got 
possession of an instrument belonging to the op* 
posite party, notice is not necessary i as where 
a witness had been called on by one party to pro- 
duce a paper at the trial, and after the com- 
mencement of the action had given it to the op- 
posite party, lb. 340. 

The application of the principle of these ex- 
ceptions to the gener^ rule, to the present case, 
is plain and manifest. The proceedings must 
have apprised the defendant that this note was 
the foundation of the action, and be, by a fraudu- 
lent and forcible a<?t, had deprived the plaintiff 
of the best evidence the nature of the cane bA* 
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IlB*raofGfty 

Ktrnalmi. 



Tlw tUghtest 



mitted of, and now asks that he may be compel- S*'^i8* 
led i6 pfodocie it. He knew the not^ wae neces- 
sary to the action, and had obtained it by fraud, 
and thef efore comes within the exceptii^ns. 

2d. ^h^ only i^ridence relied on to take the 
ease otit of the statute of Kihitatkms, was ^ ob- 
servation of the defendant at the tiitfe he got 
possession of the note, "'* I wtA glad I havti got my 
hands on it ; I h^ve paid it long ago, and I will 
now kefep it." I am av^are that the sKghiest ac- Mk,K,wie<ir« 
knowledement of a debt has been held sufficient I ci«e ©Jt of.tbS 

^ atatute of limiu- 

to take it out of the statute, and if defendant had **^"*^ 
said no more than ** I am glad t hav^ got vkj 
hands on it,'' there might have been some reason 
for considering i* as an admission that h^ gave 
tffie note, and perhaps'from thence it mighf be 
possible tor infer an acknowledgment, the >%A#- 
e$t mdeed, that the debt was still existing; "but 
when he adds, " 1 have paid it long ago,'' it ap- 
peafirs toifte to be the very ca^se provided fo^fby 
the statute, and the I'tlfle ecJrtainly h\ ffiat tttt a<i- 
fchowfedgment tumt be taken altog^tfeer. 

I am df opinioti, tJrerefore, tMi i$ie di^fendant 
is entitled to a new trial on this ground. 

Orimki^ Cvkoek^ Nbttl Ckete^^ and Gtertf/, J. con- 
curred. 
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V. '^ 

8pear. 



ToLivER Levingston agcinst John Spear. 



— — — This was an action of debt on a single bilL 

In (tebt OB a lin- 

SfA^IJ'TAT' The brief states that " the writ demanded the 

ttiii sun, 106 •lu- 

rtrietodtf^ivi^csum of 400 dollars, to wit, that he render unto 

ATerdict for that /"••■i t» ■■»» i»i i» 

precise sum oBiy. him a Certain debt of 400 dollars, which to him 

out may superadd ' 

Mi?!^*^'^: tie owedK" &c. The defendant contended on the 
trial, that the Jury could npt give more than the 
sum of 400 dollars. The presiding Judge, Mr. 
Justice Bay^ was of opinion, and so charged the 
Jury, that interest should also be given, by way 
of damages, from the time the payment became 
due to the trial of the case. The Jury were go- 
verned in their verdict by the charge of the 
Court, and found the sum of 493 dollars, and 
costs of suit The defendant moves to set the 
verdict aside, and iQ arrest of judgment, on the 
following grounds : 

1st. The verdict is for a greater sum by 93 
dollars, exclusive of cost, than the writ demands. 

2d. Because his honour misdirected the Jury 
when he informed them they^ might give such 
verdict. 

The opinion of the 6ourt was delivered by 
Mr. Justice Gantt. 

From all that appears in this case, 1 am of 
opinion that the chaise of the presiding Judge 
was correct and legal. The presumption is, that 
tlamages were laid to cover the interest, and the 



IN THE STATE OF SOUTH CAROLINA. 



«t 



plaintiff was legally entitled to interest, by .way • Jf^lgJ^ 
of damages, for the time this money was withheld 
from him. 

The defendant can take nothing by his mo- ' 
tion, and the verdict must stand. (See 1st Chdtttff 
100.) 



▼. 

Spev. 



Grimk^j Cokock^ NotU Cheves^ and Johnson^ J. 
concurred* 
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v^v^^^ SmBHEff Fffi^LiM egmtist SvskMAn WUcmxtti 

FunqM 

▼. 

M'Dowall. 

'' Thb ftABte ojgtunjl Tub sams. 



Two Mptrate These were actions of assumpsit on two notes 

tetioM on two ' 

!SS?hwere%e*f of hand, payable at different times, for the pur^ 
the defeSS* was chaM moneT <rf a negro boy. The defenee set 

nnsoundness, of »/ ^ ^ 

fSlg MfJ^f up in both cases was unsoundness, of which he 
vwdtetewew on aftcrwards died, by which the consideration had 

one note for the ^ J 

ttl^SSS'tor'tlS entirely failed. The two cases were tried at 
both cues eg- different times, and before different furies. In 

peals were made ^ •' 

$hoiS*fiomtto the first case a verdict was found for the plain-" 

im '^irtwSSd ^^^^ ^^^ ^" *^® second for the defendant. The 
whichsoeVeT^d^^ unsuccessful party in both cases moved for a 

they had been, if '- ^ 

JiX jj^.^new trial, on the ground that the verdict was 
M bothcouid^^ contrary to law .and evidence. 

granted a new tri- / 

al, that both cases '' 



niehtbe submit- 
ted •Co one Jury. 



The opinion of the Court was delivered by 
Mr. Justice Nott. 

It is unnecessary to recapitulate all the testi- 
mony given in these cases. It is sufficient to say, 
it was of that equivocal character which is most 
usually given in cases of this description. They 
appear to have been cases proper for the consi- 
deration of a Jury; and if there had been but 
one action, or if the verdicts had both been one 
way, it is probable this Court would not have 
disturbed them, on which ever side they might 
have been given. But as they both depended 
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on the same evidence, they cannot both1>e riisht {•mmvi*. 

' •' ^ 0~ May, Ult. 

Let a new trial therefore be granted in both ca- 



PhUUpt 

investigation of another Jurj, — 



ses, that both together may be submitted to the ^ 



•wip 



Cokock^ Chevesj Gantt^ and John$(my J\ concur* 
red- '• 



N. 



Tf Reports of judicial decisions 



May. 1818. 



Chandler 

▼. 
Vaftia. 



Emilt Chandler, bj John Blocker, her next 
friend, against William Partin. 

^Jiu^^ ^! This was an action of trover for a negro wo- 
tiai to maintaio man and three children. 

•n aetioo of tro- ^ 

JJJion^?ilJ2U It appeared in evidence that plaintiff *& father, 
grty eopeld^ about thc ycar 1804, or 6, had given her the ne- 
^!Zd!S^ gro woman in question. Some years after, her 
jiej'iior otatrueto father (or brother) sold her to the defendant. 

Bu taking posMs- ^ ^ 

S'liT^ ^"* He had heard of plaintiff's claim before he pur- 
chased, but the vender told him that it was a 
mere pretence, without any foundation. How* 
ever, after he had got the negroes into posses- 
sion, he understood that plaintiff was^ about to 
bring suit for them, and he immediately rescind- 
ed the contract. In about ten days after the 
purchase, and while they were in defendant's 
possession, Mr. Blocker, as next friend to the 
plaintiff, who was still a minor, made a detnand 
of them for her. Defendant informed him that 
he might take them if he pleased, and pointed 
them out to him, but said he could not deliver 
them to him, for he had no control over them. 
He acknowledged that he had bought them, but 
hearing of plaintiff's claim, he had rescinded the 
bargain, and had agreed to return them again to 
Mr. Chandler. It was also proved, that during the 
time the negroes were in defendant's possession, 
the woman worked in his field. It further ap- 
peared, that defendant informed Blocker that he 
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had proimsed Chandkr to deliver the negroes to 
him the next day. Bhck&r then agreed that if 
he would . deliver them to Chandkr by twelve 
o^clock, he would not sue him. The next mom- " 
ing, Blocker went to Chandkr\ where he waited 
until about twelve o^clock, and defendant did not 
come. He then went away ; and in about half 
an hour afterwards, when the defendant was on 
his way to Chandkr with the negroes, he was ar- 
rested in, this action. He saw Blocker again the 
^ame day, and offered to bring him the negroes, if 
he W4;>ald wait until he could go and get them;, 
but he would not receive them, unless he would 
take them to his own house. He afterwards got 
the jiiBgcoes ; and the object of this suit was to 
recover the costs. The questioti was, whether, 
from the: above statement, the defendant was 
guilty of such a conversion as entitled>the plain- 
tiff to. maintain^ an action of trover against him ? 
The cause came on to be tried, at Edgefield, 
March Term, 1807, before Mr. Justice ^ott^ who 
was of opinion that the? action was hot supported, 
and instructed the Jury to that effect, who found 
a verdict for the defendant 



COLUMIU, 

Miy, 1818. 




' The opinion of the Court was delivered by 
Mr. Justice NoTT. 

This, is a motion to set aside the verdict, and 
grant a new trial, for a misdirection of the pre- 
siding Judge in the Court below, on the case 
above stated. Thp question may be considered 
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ks klreadj Bettled in the case of Qaag And 
M^JVinchi decided daring the sitting of this Court. 
It was detennined, in that ease, that to entitle a 
peiison to an action of trorer^ the conversictfi mudt 
he wrOn^l ; ^d therefore wh^ne a person ob» 
tains the possession of property lawfully, and de^ 
iiyers it upon demand, damages cannot be reco<* 
tered against him in this action for havingtcdteii k. 
(1 Burrow^ 20« 31. Coop^ und oMther vs. Chitiff 
andBiacksfone^5^ tSlH^Rdss SrJokmm vn. Davidbtm.) 
In this case, the defendant did'd^tirer the pr^ 
perty on demand ; or, tvhat amounted to tbe^amtt 
thing, peimitted the jdaintiff to take it, which wa* 
Isll he could d6. His whole conduct was fair 
iand honest. He not only manifested a wish t* 
Avoid a law*duit, l^ut was solicitous to do jvm^ 
tice to the plaintiff! It is true, that the few dayt 
he had the negroes in possession, he Icept the^wo^ 
mail at work ; but not in opposition to the plaaib- 
tifPs right, for he did not know that she had any. 
There wad no foundation for the a^ion, and thitf 
motion Aiust be discharged. 



Cokockf Cheves^ Ganttj sxkd ^oimsiMyJ. OOUCtte^ 



red. 
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RiffltARb Bnas agam^ John Bostwick. 






Bjren 

T. 

9oiHrkk. 



Tfait was an action of aosampsit to recorer da-- AmetiMMtte 
mages^ on the false warranty of a negro, sold bjr ^^'^jj^^^ 
the defendant to the plaintiff The declaration bfUt..'^ 
eontained two special coants on the warranty, g,"2S^*!Sii 
and a oount for money had and received. The £r ti? m^ 
ease was tried before Mr. Justice Smithy at Rich- ■•'*•' *^"^ 



b« MMMTf to 

rMcInd tte eoa- 



lwd,ia the Spring Term of 1814, who ordered a tS^ ^ 
Qonspit His report of the case js in the follow* ' 
ing words : 

^ It was aUeged that the defendant had sold the ' 
plaintiff a negro, as a fellow that would not run 
away, but who, contrary to 'such representation 
of the defendant, had run away. Th^pe was no 
irort of proof that the negro had run away ; but 
there was a legal objection to the recovery, l^e 
plaintiff had never returned the negro, nor ten^- 
dered turn back to the defendant ; and yet he had 
brought assumpsit. I decided upcm the authori- 
ty of We^Um vs. Doums^ {Doug. 23,) and the case 
of Fhider and WilUums^ in this Court, that as the 
contract was yet open, assumpsit would not 
lie.'' 

This is a motion to set aside the nonsuit 

The opinion of the Court was delivered by Mr^ 
lustice CHcvfis. 

The miction of assumpsit consists of two fonns. 
% Where the plaintiff nets forth the s^jpreement. 



Co VMIIA, 
May 818. 



Byers 

▼. 

Bostwick. 
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for the breach of which he complains specially^ 
and declares, as it is technically termed, on a 
special assumpsit ; and such is the character of 
the plaintiff^s plieadings, in the two first counts of 
his declaration. 2d. The general form of tm2e6t- 
taius assumpsit, of which the third count in the 
plaintiff ^s declaration is an example. (1 Sehoyn^ 
80.) The latter was the form of action in Weston 
vs. Doumsj and in Fowler vs. Williams. When this 
is the form of action, the plaintiff does not main- 
tain his suit by proving the falsification of the war- 
ranty alleged, unless he also prove the contract 
GoItract?ft^^e- to ^' rescinded. To rescind the contract, it is 
p^^ty^b^^ ^1^ necessary, as a general if not universal rule, that 
•®"®' the property warranted be re-delivered to the 

seller. It would seem, according to the English 
authorities, and I am not aware that our own are 
different, that the assent of the defendant, as well 
as that of the plaintiff, is necessary to the reci- 
sion of a contract. For where the defendant sold 
a horse to the plaintifi^ with a warranty of sound- 
ness, and the horse proved unsound, the plaintiff 
tendered a return of the horse, but the defendant 
refused to take him back, and an action for mo- 
ney had received having been brought, it was 
holden that it would not lie. (1 ^Sehvyrij 112. 
Power y 6. Wells. Cowp. 818. Doug. 24.) So in 
Weston vs. Downs^ th^re was a tender and refu- 
sal ; and such seems also to have been the prin- 
ciple of Fowler vs. WiUiamSj which was precisely 
the same case as Power vs. Wells, except that there 
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was no tender, but the horse was dead ; and the 
Court, in that case, where a return of the proper- 
ty or a tender was impossible, determined, and 
1* thicflk on principle, that the action for mo- 
ney had and received could not be maintain- 
ed. The only remedy is on the special agree- 
ment, and this is an adequate one. 

The case before us, therefore, could not have 
been sustained on the third count of the declara- 
tion, without a return of the property ; and if there 
had been no other count in the declaration, the 
nonsuit on this ground would have been proper. 
But it is also v;ery clear that the nonsuit was un« 
authorized under the two first counts in the de- 
claration, and on this ground ought to be set 
^ide. But the presiding Judge reports that 
there was no proof of the breach of warranty, and 
therefore, though the action was well brought, the 
nonsuit must be sustained. 
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Utj, 1818. 



Byera 

V. 

Boatwfek. 



Grimk6j Cckock^ J^ott^i and Johnson, J. concur- 
red. 



v^ 



U'Nioeft. 
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John Quay cgtuji^f John M^Ninch. 
, ^, ^ Trover, for the conversion of a n^rro fellow. 

A citlceu of ' O 

!i^rrGOKh?uiu This negro had left the service of his master, in 

JSricin**'ii/*tSt *"^ ®***® ^* New-Jersey, And gone to Philadel* 
f^^HModrVve phia, whcre he assamed the character of a iree. 
iwaie. Th« ke- man* and had been reputed and treated at such 

crn is Ukeo up lo ' ft 

^^^^\ ?eri^u for several yeai^. The defendant being in Phi* 
bir Ib^vDaX '^^^^^^9 ^^^ having occasion for a coachman to 
nifde Bo^eiai's or drivc him to his pkcc of residence in Sooth .Ca* 

obstructioo. Ne- t»/»ii i ■■•• . »» 

tion oftrow^ r<>"**a» t™ fellow tendered his services. He wai 
^"daU^eTf^ then enirased in the service of a gentleman as a 

the alleged coo- ' i »t • -iii-i 

witSter^.'**'"' hackney coachman. Upon inquiry^ the defendant 
was informed that he was a iaithAil fellow, and a 
good driver; and he therefore accepted of his oflfer 
Shortl3>* after his arrival in Chester District, his 
place of residence, the negro was taken up as a 
""slave, who had run away from his master. No 
previous application had been made to the de- 
fendant, nor did he interfere at all when he was 
taken up, or at any time after. Some time after 
the plaintiff had got him into his possession, this 
action was commenced. 

• The cause was tried in Chester District, before. 
Mr. Justice Aott^ who was of opinion the action 
could not be maintained, and ordered a non- 
suit. 

A motion was now made to set aside that 
nonsuit. 



V. 
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The opinion of the Court was delivered by 'Jjj*"^ 
Mr Justice NoTT, 

It is not every possession, nor, indeed, the 
actual use of the personal property of another, '» ' 

that lays a ibundatioti for an action of trover. Z^a^^^S^ 
It mtist be a wronsftd conversion of it to defend- ^i^^^^ Z^lom 
anfd use. Heace^ if the defendant delivers the ^^t^^ 
property upon demand, where the possession is ^^a^^wm. 
lawful, GO damages can be recovered in this ac- STSfiSSS! ^ 
tion fof having takai it Co€per and otbtrs vs. 
<?&i«^^ BkaMane^ I Bwrmw^ 20t 33. In 5Bumw^ 
82&5, it is further laid down, that to maintaio 
trover there must be an fv§urimis conversion. - la 
4he present case the defendant had done 110 
"wnnig. He had honestly and fiiirly hired a man, 
.repfited to be free^ in a country where all men 
are free, to attend to hb lawful busiuess* Them 
was no intention i» invade the rights df another. 
There was bo claim of property in, or control ex- 
ercised over, this negro, by this defendant. 
T^ene was, tlitn, no injurious conven^on. if 
there had been any demand made of the defen- 
dant, and a claiM set up by him, in opposition 
to, or sn defiance o^ the plakitiff's right, ht 
might havne subjected himself to this action^ 
Sut there is no foundation for it, mider the cir- 
mmstanoes of this case ; and, therefore, the vm* 
tioa must be i^used^ 

^ 

GrhtAi^B^^'C0lmh^ Cronlf, Johmm^ and CW% 
J. icanDiirwI. 
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CotUIMIA , 

May, 1818. 



Howell & other* 

▼. 
House. 



Malachi Howell and others against Reuben 

House. 



i.j!c*u*iirirbirS This was an action of trespass to try the title 
irf'refieS up|?n1! to a tract of 300 acres of land, which was girant^ 

will, he Deed not ^ ~ 

?ii!e •S "Se ed to William Howell, on the 19th August, 1774, 
^M; ^roofofwho died in 1782 or 1783* On his death it de- 

all the .circuns- , 

SSttS** tterSr; scended to Thomas HoweU, his oldest son, and 
j/ .^Xicnt ; jf heir at law, who died.in 1788, and by his will, 

the advene party ^ ^ J ^ _ 

the"wiii, h7!Sy amongst other things, made the following devise • 
Where there ha. to wit, " And also it is my will and desire, that 

beea alone pot- ' *f 7 ^ 

^HS'itVS: all my father's land shall be eqaally divided be- 

anip, in one per- • _ _ t*/.»». 

wtoS*rf?he *^^®^ '^y ^^^ rhomjos Jamss Howell, Wtlkam 
Stt1Sund*"°ith* Howel^jr. and: Malachi Howell, my two brothers." 

out any claim by , 

**'"*.: *i«."i!!? To this will there were four witnesses: one only, 

■ucn a presuinp' * »f ' 

MceiriiSMm/n however, was called to prove it. Malachi HoweU, 

to let in proof by 

SSurwnt **€*!?- Bfientioned in this devise, is one of the plaintiff, 



go to fortify ti^t and the other plaintiffs are the children of Tho- 

presumption. '■ 

mas Jam£8 Howell and WilUam HoweU, some of 
whom came of age but shortly before the bring- 
ing of this action. 

On the part of the defendant a deed was pro- 
duced, and proven from TiTnothy Rives to the de- 
fendant, dated 1st of May, 1790, and recorded 
24th January, 1793; and with a view to let de- 
feodant into proof of the contents of a deed 
said to be made by the grantee to Timothy Hives, , 
and which was said to be lost, it was proven by 
Bostick, |he clerk, w ho drew the deed from TVmo- 
thy Rives io him, that at the time he. wrote* that 



Howell It otlien 

T. 
HOUM. , 
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deed he had before him papers which he thinks ^i:j!mt 
must have been a lease and release from WilUam 
Hmoell^ the grantee, to the said Timothy Rives ; 
but this witness would not positively say, that 
the signature was the handwriting of the 
grantee, or that his name was subscribed to 
it; but thinks it must have been: he was, 
however, sure it was not the handwriting of an- 
other person of the same name, with which he 
was well acquainted. It also appeared in evi- 
dence, that the defendant's house had taken fire 
about the year 1790, and that some of his pa,perg 
were so much burnt as to render them unintelli- 
gible, and were not, therefore, preserved ; and 
it was also proven, that Timothy Rives was in 
possession of the land in the year 1775, and 
continued so until be sold to th^ defendant in 
J 790, who had continued in possession ever 
since ; and that the grantee, William Howell^ and 
his son, Thomas Haioell^ to whom it descended, 
lived and died in the neighbourhood. And the 
defendant offered further to prove by the sur- 
veyor, who originally located and laid out the 
land, that although the land was run in the name 
of^ and grsttited to, William Howell^ it was done 
at the instance and expanse of Timothy Rives ; 
ftfid that at that time, when there was no loca- 
tion office out of Charleston, it was usual for one 
neighbour or friend to purchase or borrow a 
warrant from another, who had one not located, 
to save the trouble and expense q{ going to pro* 



House- 
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cotuMtiA. cure one. But the Court below rejected this 
>^^-^^w evidence, a& inadmissible ; and the Jury, under 
"****"*.r*^'' the direction of the Court, found a verdict for 
- the plaintiffi 

A motion is now made for a new trial, on the 
' following grounds : 

Ist Because the evidence of the surveyor, 
which was rejected by the Court, ought to have 
been admitted. 

2d. Because the will of Thmms Howell was 
suffered to go to the Jury on being proved by 
one witness only. 

3d.. Because the evidence relating to the exis- 
tence and loss of a deed from the grantee to 
Timothy Rives^ was a fact for the consideration of 
the Jury, and the Court erred in charging the 
Jury that it was insufficient. 

4th. Because the possession of the defendant 
and Rives^ under whom he claimed for more than 
forty years, was sufficient to authorize the pre- 
sumption of a deed from the grantee to Rives^ 
under all the circumstances of this case. 

The opinion of the Court was delivered by 
Mr. Justice Johnsok. 

In considering thi^ case, I shall, for the sake 
of perspicuity, depart from the order in which 
the grounds are stated in the brief, and take up, 
first, that which relates to the sufficiency of the 
proof of the execution of the will by cme wit- 
ness only, which is the second in the order in 



Howell It otben 

▼. 
House. 
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which thej stand. It is only necessary to advert J**^^,'^; 
to the authorities to come to a correct determi- 
nation of the question. They all agree, that all 
the circumstances of the execution of a will may — — — 
be proven on a trial at common law by one witness, 
and a devisee is not obliged to call the rest ; but 
if the opposite party disputes the regularity of 
the execution, he may call the other witnesses. 
(PhilUps^ 373; and the cases there cited.) This 
ground, therefore, appears to have been lugged 
in as a random shot, which, although it may 
serve to frighten away an assaulting enemy, loses 
all its effect when directed against him who is 
in the strong hold. 

The third ground which I shall next proceed caJ^JInto^ 
to consider, I think also untenable. Before atenta^or a'toit 

deed, he muit 

party can be allowed to go into secondary evi-gJc7o?Vi!lI 
dence of the contents of a deed, he must prove i^"; orgive mme 

'- other account 

the existence or execution, and its loss, or givelSSrSy^'be^'^ 
some other account of it, from which its loss or **" 
destruction may be inferred, {PMUips^ 346 ;) and 
whenever antecedent facts are necessary for the 
purpose of deciding the question of admissibili- 
ty, they are to be determined by the Court, 
{PhiUips^ 13.) Now the existence of a deed in 
ordinary cases can bnly be proven by proof of 
its due execution: and as there was ho such 
evidence in this case, if, as I before observed, it 
was a question wbich it was the province of the 
Court to decide, I think the Court was justifiable 
in rejecting it as evidence of the existence and 
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Colombia, 

Afay, 1818. 



ftowell b others 

V. 

HouM* 



I068 of the deed ; 'but I am inclined to think, a# 
I, shall hereafter have occasion to remark, that 
this evidence was admissible for another purpose. 
I come now to the consideration of the remain-' 
ing grounds, which are the first and fourth, in 
the order in ^hich they are presented in the 
brief, and shall consider them together, as the 
evidence alluded to in the first Case, if admissi^ 
ble, can only be regarded as an auxiliary to the 
fourth and last ground. If the case pre^nted no 
other view, than that the evidence rejected wa» 
intended to set up a title bj parol, or to create a 
trust, which governed the opinion of the presid- 
ing judge, it was clearly within the statute of 
frauds, and inadmissible ; but a title may be pre- i 
sumed from length of possession, (^PfiVips^ 119.) 
and whenever a long and uninterrupted, and ap-' 
parently rightful possession is established, it ap- 
pears^ to me that whatever is calculated \o 
strengthen that presumption, ought to be admit*' 
ted as evidence. Notv the bare fact of Timothy 
Rives having borrowed a Warrant from the 
grantee, aiid having , taken a grant out in hid 
name, and that he paid the expenses, would not^ 
of itself, give him a title ; but the plain rules of 
Common honesty would dictate to every man, 
that injustice, Howell^ the grantee, ought to have 
conveyed to Rives^ to have completed the act of 
kindness which his situation as a friend and 
neighbour had induced him to engage in. Is there, 
then, any thing more natural than that tloweB 
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had done trhat ought to have been done, when it S'tV"!^' 
is seen that himself, and those who now claim un- 



- Howell kothflA 

der him, looked on, and saw the defendant^ and ^^ 



the person under whom he claims, in the quiet — — — 
possession and enjoyment of this land for more 
than 40 years ? In this view, therefore, I think 
the evidence was admissible. 

As to what length of possession shall be consU 
dered sufficient evidence to authorize the pre- 
sumption of a deed, unaccompanied by other 
circumstances, it is perhaps unnecessary to de- 
cide in this case, and I know of no rule which 
has 'been established in this state fixing the mi-^ 
nimum. In the case of Lessee ofAbton vs. Saunr 
dersj (1 Bay^ 26,) a possession of 47 years was 
held to be sufficient to presume ^ grant I thinks 
however, that I am warranted in coming to the 
conclusion, that the proof of possession in this 
cas^, accompanied by the other circumstances 
proven and offered to be proven, warrant the pre- 
sumption of a deed. Presumptions are founded 
on circumstances which necessarily or usually / 

accompany the fact to be presumed, and is 
strengthened by their probability. Now it has 
been shoiyn that a title may be presumed from 
length of possession alone, and why ? Because it 
is improbable that a man of common sense and 
prudence would set down upon and improve 
lands to which he had no title, and more so, that 
he who was the rightful owner would quietly stand 
by and see such a wrong done to himself^ What 
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Sf'^';;!f * th^n &i*e the circumstances in this case whick 

May. I81S. 



renders it probable that HaweU^ the grantee, did 
hJ^ convey to R^pes ? 1 st. Rtves had employed a sur- 

•"~"^" veyor, and obtained a grant for the lands, but 

was obliged to use his name, from the difficulty 
of procuring a warrant in his own, which, if done 
with his consent, imposed on him a moral obli- 
gation to do it fid. The witness, BosHck^ saw a 
lease and release, which he believes were sub- 
scribed with the name of WilKwn Howell. 3d. 
The house of the defendant, who was entitled to 
the possession of the deed, caught fire, and some 
of his papers were destroyed. 4th. Rives had 
the possession and quiet enjoyment of the land 
from, and perhaps before, the year 1775, until 
the death of WilUam HoweU^ in 1782, and until 
the death of his son and heir, Thomas Howell^ in 
1788, with their knowledge. And 5th. The de- 
fendant has had the possession from that time to 
the commencement of this action, with the kiiow* 
' ledge at least of one of the plaintiffs, MahtdU 

Howell. Is it probable that all these circum- 
stances could have existed, if WilUam HoweU had 
not conveyed to Rives ? Would he, or his son 
and heir, who must have been apprised of their 
rights, have acquiesced in the possession, with- 
out some evidence of a tenancy ? Or would Ma^ 
lachi HoweU^ tl^e plaintiff^ liave done so, but from 
a conviction that it was a rightful one ? I think 
not: and if the circumstances of this case do not 
warrant the presumption of the fact sought to be 
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established, I confess I should be at a loss to ima- £•''<'">«* 

Mty, 1818. 

gine those that would* n^v-^ 

I am therefore of opinioii that the defendant is ""• 
entitled to a new trial on either of these grounds. "^ 

In the argument of this case, some reliance 
has been placed on the defendant's title by pos- 
session, under the act of limitations, but as the 
object of the motion is obtained, and as the facts 
on which it depends, particularly as to the mi- 
nority of some of the plaihtifis, are inrolred in 
some obscurity, it is thought unnecessary to re- 
mark on it. 



Cokock^ JVott^ Cheves^ and Gantt^ J. concurred. 
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C0X.UMBIA, 

Mjiy, 1818. 

^•^^^^^^^ Commissioners of the Treasury against John C, 

•ommiasiooart of . 

theTretsuj-jr * AlLEN. 



jJir^rt^riS; This was an action of debt on the defendant's 
ver oooep that bond, as Sheriff of district, to which the 

were levied it ' ' 

iu?t thi'^hefilf defendant pleaded performance of condition, and 
StaiS'ff 'hSd^by *^® plaintiff^ by his replication, assigned as a 
S^i7"?b^t^ breach, among other things, that defendant had^ 

plied 10 ptyment 

thit*"wM ^S ^* Sheriff of the said district, made or levied a 
riff^s ha^l. *iSd larfi^e sum of money on^a writ of fieri facias, issued 

tbatithadbveaso ^ 'L. J J ^ 

•ppHe* from the Qourt of Common Pleas, in the case of 

E. Holman^ as guardian of , an infant, against 

John and B. Martin^ which he had not paid over 
to the said E. Holmdn^ on which issue was taken. 
On the part of the defendant, parol evidence 
was offered to prove that Holman^ the plaintiff in 
the execution, had given verbal orders to the de* 
fendant to apply the moneys made by him on this 
execution to the satisfaction of an execution then 
in his office against him, at the suit of a third 
person, and that in pursuance of his orders the 
money had been so applied, and it was also of- 
fered to be proven that the said Holnum had fre* 
quently acknowledged that the money made on 
, the execution, for the non-payment of which the 
breach is assigned, so far as related to himselft 
was fully satisfied and discharged. The preside 
ing Judge was of opinion that this evidence was 
inadmissible as it was not in writing, and there* 
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fore rejected it, and the Jury found a verdict for ^°^y|"f'J*» 

the plaintiff. » v^^v-^^ 

A motion is now made to set aside the verdict, M»« TrcMury 



V. 

Allen. 



and for a new trial, on the ground that parol ^ 
evidence of the facts offered to he proven was 
admissible, and ought not to have been rejected. 

The opinion of the Court was delivered by 
Mr, l^ustice Johnson. 

There can be no question that parol evidence? «jSSbfe *to m* 
is admissible to establish any fact, except when exce'pt "'wheJ 

•^ * written eTideoee 

written evidence is expressly required by law ; {j^'*^"^'*** ^y 
such, for instance, as the cases within the statute 
of frauds. Is there, then, any law requiring that 
a Sheriff shall adduce written evidence of the 
payment over of moneys received by him to the 
person entitled to receive it ? It surely does not - 
fall within any of the provisions of the statute of 
frauds; and there is no law in existence that i 
comes within my knowledge, which does re- 
quire it, although it is desirable that a Sheriff^ 
particularly for his own security, should be fur- 
nished with more lasting evidence of transactions 
so important to himself, than the frail and perishr 
able materials which constitute parol proof; 
but I am wholly unable to distinguish this case ' 
from that which eyery dp.y occurs, and is ad- 
mitted, of proving by parol the discharge or pay- 
ment of debts. 

If I understand the report of this case correct- 
ly, the opinion of the presiding Judge was influ^ 

VOL. II. M 
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C01.CVBU, enced by a supposition that there was a comhi* 
^^v-^^ nation between the defendant and Hoiman to pre^ 
t&°TrS!lS^ vent the proceeds of thi^ execution from falling 
^"^ - into the handft of the ward of the latter, and that 
the dispute was not between Hdman and the de- 
fendant, but between the defendant and the ward^ 
who had come of age. I am not prepared to say 
that the Court would not be justified, under very 
peculiar circumstances, in laying hold of the mo« 
ney while in the hands of the Sheriff; but if he 
bad once paid it over to the guardian, or to his 
order, as in this case, there can be no question 
that he would be justified: while he was the 
guardian, he alone was entitled to receive it. At 
any rate, I think the evidence ofiered ought to 
have been admitted, and it b time enough to de- 
ciide what influence it ought to ha¥et when it 
comes regularly before the Court. 

I am of opinion that the verdict ought to be set 
aside,( and a new trial granted* 

Giokook% JVotf, and C&n;e% J. concurKed. 



I 
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May. 1818. 

The Exectttora of Miwwleton McDonald, sefiior « '^^'v-^/ 

Sz*nM'DooiM 

against Hugh M^Mulleit. ifMliHen. 



This was an action of detinue for the recovery ^^ JsgiS to 



of certaki nesroes which were claimed by the ehudma. tad « 

^ *^ either died btftifw 

plaintifls under the will of WtUiamM Donald, ie-^^'Sf'^^i 
ceased : and the only question in the case, was tbe n^"^ 

•^ * reTerttotbesur- 

on the construction of the' following clause ofjJJSj'dS^'aSIf? 
the will : *' Item, I give and bequeath tOvmy two tySwii rSSno 
last mentioned children, WiUiam M^DtnuM and JSw'dS u^ 
Charlotte Elizabeth M^Donald^ the following £>ur ^ r^SSS^ 

O father next died; 

negroes : Tuf, Dinak, Fann, and Sam^ son of S^^iSSTJS 
Fasm, tiiiem and their increase^ to them and their JSi *The"SS^ 

'3^ / ^ tatfcm to tlie te- 

heirs for ever. The said ne^oes not to be di- USer* ^ iS 
vided tmtil the said WiSiam Jw Donald arrives to cootioteot. m 

tmttBunible to 

the age of twenty-one years. If either the said S^ 
WiOiam JU^DanM or Charhtte McDonald should 
decease before the age of twenty-one years, or 
marriage, leaving no heir knafidly begotten^ the 
moiety of the deceased shall revert to the mrm-- 
vor. If both should decease, having vx> heir as 
€d>ove mentioned, the said property shall revert 
to my father, Middlefon' M'Donald, senior, and 
his heirs for ever.'' The daughter died under 
age, and* unmarried, leaving her brother and' 
her grand-father, MiddUton McDonald, senior, 
living at her death. The grand-father next died, 
leaving his grandson living at his death, who af- 
terwards died under age, w/thout having beea 
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C01.0JIJU, married, and of course without leaving lawful 
^^N'^^^ isdue. . The defendant having got possession of 
M*Miiiif». ^^ negroes ^nd their increase, the plaintiffs, 

who were the executors of MtdcUeton M'Donaldj 

senior, brought this action to recover them, un- 
der the limitation to him in the foregoing clause 
of the will of William McDonald. 

The case was tried before Mr. Justice Smithy 
at Lancaster, in the Spring Term of 1815, when 
the Jury found a verdict for the plaintifl^. 

This is a motion for a new trial, on the seve- 
ral grounds following : 

1st. That the limitation to Mzddleton M' Donald^ 
senior, was too remote, being after an indefinite 
failure of issue, and therefore void; and that 
consequently the first taker took an absolute es- 
tate. But if not, 

2d. That Middkton McDonald, senior, having 
died before the contingency on which the limita- 
tion was to take effect, his interest was not trans- 
missible, and therefore perished with him. . 

3d. That the contingency on which the limita- 
tion to liim was to vest,, was the event of his 
iurviving both his grand*children ; and that one of 
them having survived him, it never happened. 

4th. That though the plaintiffs should be en- 
titled to the negroes specifically bequeathed, 
they are not, entitled to the increase^ because the 
word increase is omitted in the limitation over to 
their testator. 
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The opinion of the Court was delivered by Jj^yj^jjj; 
Mr. Justice Cheves. v^^^-^^ 

, Ex'rsM'DonaM 

1st. The word " heirs," in this bequest, as ^.^^^^^ 

well from the peculiar penning of the cliause, as 

from the limitation over to the father of .the tes- 
tator, who, without such limitation, would have 
been embraced hy the wor^ heirs, in its m^st ex- 
tensive ineaning, can only mean lineal heirs, and 
must be construed heirs of the body of the first 
takers, (Feame on Es. Dev. 4 Edii. 350 ; Webb vs. 
Herrings Cro.Ja. 415; Parker vs. Thacker^ 3 Lev. 
70 ;) and / these words, heirs of the body, are 
clearly restrained by the word " leaving," {Feame 
on Ex. Dev. 4: Edit. 191, and the cases there 
quoted;) to issue living at the death of the first ' 

takers. The case of Goodlisle on Dem. of Peake 
vs. Pagden^ (2 Term Rep. 720,) is exactly in 
point. Our own decisions confirm the English 
authorities. The issue, then, must have taken 
as purchasers ; and the immediate consequence 
of that is, that the son and daughter of the tes- 
tator only took a life estate, {liockley vs. Mawbay^ 
1 Ves. Jun. 148») The limitation over to Middle- 
ton M'DoncJffj the testator's father, being to take 
efiect at furthest on the failure of issue of the 
first takers, which in this case means issue living 
at their decease, was not too remote; and, 
therefore^ on the death of the son and daughter 
without issue, unmarried, and under twenty-one 
years of age, the limitation to him took effect, 
unless defeated by some other cause than the 
remoteness of the limitation. 
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uVfMli: 23. But it was Cixitended, that Middkton 
^"^"^'"'^^ M'Donald^ bavins been survived by one of his 
M Biidieii. grand-children, the limitation to him could nc^ 
take effect, as he died before the contingency 
happened; and this depends on the question, 
whether the limitation to him was a transmissi* 
ble interest or not? Mr. Feame^ speaking of 
executory devises, (and the limitation to Middk^ 
ton McDonald is an executory bequest,) says, 
*' an executory interest, w.hether in real or per- 
sonal estate, is transmissible to the representa- 
tive of the devisee, when such devisee dies be* 
fore the contingency happens. (JE^. Dev. 4 Edit. 
441, 445.) It was at^ued, that it was not a vested 
intei*est; and that, therefore, it was not trans- 
missible. It is, perhaps, not a vested interest in 
the tecihnical sense of that word. It is frequent- 
ly called a possibility only ; but it is nevertheless 
vested in such manner as to be transmissible, and 
according to the late authorities, transmissible, 
by will {Feame oh Ecc. Dev, 4 Edit. 522, 523 ; Ca. 
Ten^. Ta&ot, 123; King vs. Withers, Tond. i03.) 
It is not neoes. It is not nccessary that an interest, to be trans- 
S2«t,i»t«tW missible, should be what is technically denomi- 

mHsibiet should ' ^ . 

^txx^^ll^^K nated a vested interest. Contingent interests, as 
expressly distinguished from vested interests, are 
transmissible. Mr. Feame says, (Cont. Rem: 4 
Edit 634.) " a contingent remainder of inherit- 
ance is transmissible to the heirs of the persoh 
to whom it is limited, if such person chance to 
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die before tbe contiagencf bappena '' It is only ^Msy*!^}^; 
necessary that the person to take should be as- 



certaiued and certain, to make bocd an interest ^ ^.J"- 



transmissible, (Feame an Cont. Rem. 4 Edit. 542 — — — 
to 546.) I'he point is rery clear. 

3d. It was next contended, that tbe limitation 
over to Middkion McDonald was to take effect 
only on tbe contingency of his surviring both his 
grand-€^itdren. It was argued, that al» the word 
" rev&ri^* fe used in the clause of surviYorsfaip be- 
tween the brother and sister, and also in the li- 
mitation over to Middkion M^Daruddj it ought in 
the limitntton to him to be iroupkd with the 
event of bia surviving both of them. But suth 
a construction would carry us out of the words 
of the wfll, to put on a customary limitation — ^an 
uausoal and unnecessary construction. The 
word Pevertf m both instances, was used witihout 
grafiunatieal accuracy; and in both, obviously 
meaoA no more, than that, when the previous es- 
tates sbiMitd determine, the property s^uld go 
wejrv . 

4. Lftstly, iiwas contended by the defendant, 
that the issue of the negroes bequeathed did not 
pa«s itnder tbe limitation to MidtUetm MDomid^ 
becauae the word ^ mcremey^ which was used in 
tibie bequsesft to tlse first takers, was not repeated ' 
in. the ckutae of bmifation to^ him ; and the case 
^EUh vtsr. SheB^ decided in the Court of Equity 
in tiiier State, andt a case from 2 Eq. Ca. Ab. 323, 
weie relied iqpon: The first was represented ta 
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May. 1818. 
£aL*r of ?t9j 

V. 

Briggi. 



Austin F- Peay, Executor of Nicholas Pbay» 
cgainst Thomas Briggs. 



8^cfT^?*E T^^i^ was an action of assumpsit, brought oa 
touSda^ « a! a note of hand for 500 dollars, the consideratioo 
Sirt^it the tSS ^^ which was a tract of land sold by plaintiff^s 
eLterk^r to!£<ta^ tcstator to the defendant. The defence set up 

ry touch that of ■ • i ' 

i^**??ithi?' fhe was a defalcation of a part of the land for which 
SSi^^biiMh defendant was entitled to a deduction. The 

of fvamnty, so 

tte numhS^SPi- plaintiff's testator sold and iVarrarited "a tract of 
ciStdtract ' land, containing in the whole 846 acres, more or 
less, situate and lying on the waters of Colonel's 
Creek, adjoining lands belonging to DarUng 
Jones^ James Bryant^ and Isaac Knighton^ on the 
west side of the Waterie River, originally grant- 
ed to Minor Witm and Robert Martin^ and hath 
such boundaries, form, and marks, as will more 
fully appear by the plats," &c. When this deed 
was executed, the original plat annexed to the 
grant, and a re-survey of the land afterwards 
made, were exhibited to the defendant, and were 
the plats referred to in the deed. The certifi- 
cate annexed to this survey, describes the land 
as being bounded on the S. E. by Stephm Har- 
marCs^ Isaac KnigktorCs and DarUng Jones'* land, 
and St^hen Harmon and Isaac Knightm^s names 
are written on that side of the plat, as owning 
lands there. On a re^siirvey, plaintiff's grant is 
found to contain 1165 acres; and on the side op- 
posite to where Isaac Knighton^s land is describ-. 
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ed to be, bnt wiihin the lines of plaintiff's grant, 
is found* a tract of land covered by an older 
grant, which land belongs to Isaac Knighton^ and 
contains 187 acres. But after deducting the 187 
acres, defendant still has a greater number of 
acres than he originally purchased. It ought, 
p^^rhaps, to be observed^ that although KnightovCs 
hrnd is within the lines sold by the plaintiff's 
testator to defendant, one of4he corners of land 
sold extends to the exterior line 6i jKnighton^s 
survey. 

The cause was tried at Fairfield, Fall Term, 
1817, before Mr. J us tice Cheves. 

The following questions were made in" the 
Court below: 

Ist. Whether the defendant's claim should be 
limited to the number of acres expressed in his 
deedi, or whether it should extend to the botin- 
daries called for ? 

2d. If to the ex:tent oi his boundaries, whether 
Knighton's land, which was enclosed in^ shouH 
be considered one of the boundaries of the land 
conveyed? Or, 

3d. Whether he should go to the metes and 
bounds exhibited by the ]^hit ? 

If either of the two first views were correct, 
there was no breach of warranty, and the plains- 
tiff was entitied to- a verdict for the whole amount 
of his demand. If the defendant's claim is to be 
deeidled atecol*d<i(ng to the last view of the subject 
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coLUHiiA. then he was entitled to a deduction for the vaio^ 

May, 1818. 

of the land contained in KnightofCs gfant. 

The presiding Judge was of bpinicm that 
Knighton^s land must be made one of the bounda-^ 
ries of defendant's land, and that there was na 
breach of warranty. 

The plaintiff recovered a verdict for his whole 
demand. A motion was now made for a new 
trial, on the ground of misdirection in the J udge 
on the point above mentioned, and because the 
verdict was contrary to law and evidence. 

The opinion of the Court was delivered by 
Mr. Justice Nott. 
Wwr* H ptr- The principle heretofore established by the 

•on purchases *■ *■ ^ 

iS!?ndJ°sawi *?o decisions of this Court is, that where a person 

coniiin a certain • iii . 11^1 ii 

munber of acres, purchascs laud bv mctcs auQ bounds represented 

more or less, be i^ ^ ^ *• 

fMdlfllithS tbi to contain a certain number of acres, " more or 
the Dumber of^a-fc^^" hc is entitled to recover all the lands with- 

cressnybe. 

in the prescribed limits, whatever the number 
of acres may be. It must be apparent, from the 
words *' more or less," that the metes and bounds 
are to govern, and not the number of acres. 
That question was settled in the case of Vaughan 
and Mitchell^ deterniined in this Court! think about 
the year 1803. In that case, about 50 acres 
of the land wete taken off by an older grant; still 
' the defendant had nearly double the number 
of acres that his deed called for; yet the Court 
held that he was entitled to all the land embrac- 
ed, within the lines of the plat referred to, and 
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allowed a dedaction from his bond for the defi- JSSJ'^s'/J* 
ciency. 

2d. The plaintiff's deed calls for Khighton^s 
land as a boundary. He must have intended, 
therefore, to represent it as lying without his 
lines, and not within the heart of bis land. For 
by no construction can a tract of land be said to 
be bounded by lands actually enclosed within 
it. It is true,^one corner of the plaintiff's survey 
does extend to the outer line of Kntghion^s tract; 
but it is a mere mathematical point ; the latter is 
completely circumscribed by the former. It is J?^uSi"^ 
another established rule of law, that where the ▼SSS?"* mirk^ 

lines, th0j cut- 

metes and bounds of a tract of land are repre- SJiiSfh'i'SJl 
sented by visible marked lines, they cannot be ^^.i^iwy »«y »* 

•^ ^ J called for beyond 

extended beyond those lines, although a natural ^"* 
or artificial boundary may be called for beyond 
them. And by a reference to plaintiff's original 
grant, or to the re-survey exhibited at the time 
the deed was executed, it will appear that the 
lines and corners, on the side towards KnishiorCs 
land, are distinctly, marked. 

3d. It follows, then, that the defendant is entitled 
to hold all the land included in the plat referred 
to in the deed, according to the metes and bounds 
there set out. The correctness of this conclu- 
sion is more apparent from the plat itself, where 
Kntghton^s land is represented on another part of 
the land, and as being actually without the lines ; 
So that the land now called KnightotCs^ cannot be 
the land called for in the deed. And a deed is 
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coLv»if A, always to be^takeh most strongly against the per- 
"""'"' son who makes it 

I am of opinion the defendant was entitled to a 
. deduction for the value of the land contained in 
Kmghton^s grant, and therefore a new trial must 
be granted. 

Gtirnkky Cokock, and Johmon^ J. concurred. 
Chevesj J. dissented 
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Israel G. Mathews against Matthew Sims. 
In this case judgment by default had been en- 



COLUMBIA, 

May, 1818. 



Slsthewt 

8ii». 



In ezecutins a 

tered up against the defendant for non-appear- J[j; p,^K2t 
ance and want of bail, pursuant to the terms o{^^SiS%^^^^ 

ease ntde lo bis 

the attachment act ; and the case went to the Jjjjj*^***^; JSi 

T •a.P"' cannot be adn^- 

Jury as a wnt oi inquiry, ted; and if ad- 

•^ L J niitted. a new tri- 

The proceedings are in cflvenant for breach of Jj,^^^,* J*J5f"ic 
warranty in the sale of three negroes; the cir-*™*"*^* 
cumstances as follows : 

The defendant, Sim$^ on the 5th day of De- 
cember, Anno Domini 1810, in the District of 
Lancaster, in consideration of 1 1 50 dollars paid 
tO' him by the plaintiff^ or secured to be paid, 
sold and delivered to the plaintiff three negroes, 
one a fellow called Satvney^ and two females, •/^it- 
ne/to and Anaca, Sawney was valued at 450 dol- 
lars, and Jtnnetia at 350, making an aggregate of 
800 dollars. A bill of sale was executed by the 
defendant to the plaintiff, dated the day and year , 
above mentioned, whereby the defendant cove- 
nanted with the plaintiff that he would warrant 
all and every of the said negroes to be good and 
sound, and binding himself, his heirs, executors, 
and administrators, to support the said warranty. 
The affidavit on which the attachment issued, 
/ states, that two of the negroes were not good, but 
' on the contrary were habitual thieves ; that one 
of the two was a runaway, and that as a conse- 
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quence he, the defendant, had stistained dama- 
ges to the amount of 800 dollars. 

The breach assigned in the declaration is, 
'' that two of ihe saidjiegroes, to wit, Sawney and 
Sarah^ were not good and sound negroes at the 
time of the bargain, sale, and delivery,^' and the 
damages are laid at 800 dollars. It appeared 
in evidence that Sawney^ soon after the purchase, 
discovered himself tp be a runaway and thief; 
that his temper was malicious and vindictive, 
and withal that he had been castrated before his 
being brought from Virginia into this state. But 
there was no evidence adduced, showing that 
Annetta^ called Sarah in the declaration, was 
otherwise than the warranty purported her to 
be. Evidence, however, was permitted to go 
to the Jury, that jltmeita had been cruelly mmv 
dered by some person, and that Sawney had been 
suspected as the author of this murder. It fur^ 
ther appeared th at Sawney had been tried for the 
ofience before a magistrate and freeholders, and 
the testimony not being sufficient to authorize a 
conviction, he had been acquitted. 

.The presiding Judge, in charging the Jury, 
told them, that, from the nature of the action, they 
were at liberty to give not only the- amount of 
the injury sustained, but vindictive damages for 
the fraud and imposition; that the defendant 
was liable for all thie actual damages which the 
plaintiff had sustained in consequence of this 
purchase ; and that as to the wench Annetta^ who 
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had been murdered, it was left with the* Jprj to 
allow her price or not, as they thou^t proper ; 
that they were not precluded, from taking the 
circumstances of her death into their considera-; 
tion, and that they would be authorized, should, 
they believe that Anmtta was murdered by Savo^ 
netfy to add her value in damages. ' 

The Jury, on this charge, found to the extent 
of the damage laid in the declaration^ to wit, 
eight hundred dollars, and costs; from which ver*- 
dict the defendant has appealed for a new trial 

The opinion of the Court was delivered by 
Mr. Justice Gantt. 

Se^veral grounds in support of this motion have 
been taken, all of which may be substantially 
comprised within the following ; viz. misdirection 
of the Judge to the Jury in relation to the evi- 
dence, and the rule given by him in regard to 
the assessment of damages. In this action the 
plaintiff can recover only secundum aOegaia ei pro^ 
batOj and the proofs are to be specifically confin* 
ed to that which the plaintiff hath alleged as his 
gravamen. Now the breach here assigned is, 
that Sawney and Annelta were not of the descrip* 
tion warranted by the defendant in his covenant 
In support of this allegation the plaintiff offered 
proof, by which the- following facts were satis- 
factorily established : to wit, that the fellow Saw^ 
ney was a runaway and thief; and that, prior 
to the sale, he had been emas^ated ; not a tit- 

VOL. II. O 
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tie of proof 18 offered to falsify the warrantee, 
as to the unfortunate Jtnuettu. The point of in* 
qiiirji» therefore, before the Jury, on thi« record, 
should have been confined to the allegation, and 
its proo6 respecting the fellow SawHey. The 
presiding Judge, however, permitted otheir tes- 
timony to go to the Jury, irrelevant to the sufojept 
matter of their inquiry, evidence which related 
t6 the murder of the woman*.^nn«f/)a, and by his 
charge sanctioned the giving of damages equal 
to the price paid for her, in addition (o what 
might be assessed on account of the breach of 
covenant proved as to Smcney. Had the defend- 
ant appeared to the action, and taken issue on 
the breach as assigned, it is evident that the 
plaintiff could have gone into no testimony un- 
eontiected with the issue, 4 transactioii not no* 
ticed in any part of the proceedings, constitute* 
ing a distinct and substantive inquiry, and re- 
specting whidh the defendant Could not be sap- 
posed to come prepared to defend htmsel£ The 
reason is the same on tii^e execution of a writ of 
inquiry, and^ such testimony alike inadmissible. 
It is.most obvious that the proof o^red, show- 
ing that JltmeUa had been murdered, could t^X 
in any manner be said to prove the allegation 
tbat she was not sUch a negro as the defendant^ 
iStmj, bad warranted ber to be. The fact might 
have been true, and no breach of covenant as to 
her. Nor is there, in any part of the record, 
an ailegatioA or count, that Sawney had been the 
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mnr3erer of AamUa ; Consequently no po«9|lbk 
gi^uod to let in tbe evidence ia r^lntion to thii 
nmrder, were it otherwise compatible Vith tlie 
rules of law. Th^ following dases are afllrma- 
torjr of this position : Xieftfer vs« Holkm^ ^ Tenn 
Hepofis^ 590, ^< where plaintiflT covenanted hf a 
sum of money, to build a house within a certain 
time, md averred, in an action for non-payment 
of the money, that the house was built within 
the time ; it wa9 holden, that evidence that the 
time had been enlarged by parol agreementi and 
the house finished within the enlarged tim<}, did 
not support (he declaration.'^ So yfi Harris vs, 
Mantk^ (3 Term Rq>. 307,) where the breach 9^ 
signed was, ^^ That the defendant had not used 
the premises in a husband4ike mafmer, but, oa 
tbe contrary, had committed wi^te. Fl^a — that 
defendant had not committed waste. At th^ 
trial, the plaintiff offered evidence to show, that 
the defendant had not used the premi^ee in an^ 
husband-like manner, which did not, howevf^r, 
amount to waste; the Judge rejected tbe evi- 
dence, being ol^ opinion that, on this issue, it 
was not competent to the plaintiff to prove any 
thing which fell short of waste ; an opinion which 
was afterwards confirmed.'* Those cases are il- 
lustrative of the position taken by the Court, 
and show that no testimony in an action of thi& 
kind is admissible,' but such as goes to maintain 
the point in issue, or on a writ of inquiry, the 
specific breach which authorizes the plaintiff to 
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commence his action. As to the damages 
were recoverahle in this particular case^ and the 
rule by which they ought to hare been appor,tion< 
ed, I am of opinion, that the price paid for 
Sawney^ with interest thereon from the time of 
purchase, (provided his services had been of 
no vahie,) and all accruing costs, would consti- 
tute the utmost limit : beyond this, the Jury could 
not have gone. But it is morally certain, the 
Jury have gone much further : they have found 
the value in damages of the wench Annetta^ in 
addition to the value of Sawney^ and upon testi- 
mony totally inadmissible. Upon the whole, I 
think that a new trial sHould be had, both on 
the ground of improper testimony going to the 
Jury, and misdirection of the Judge as to the 
damages which the Jury would be warranted in 
findings 



Grimke^ JVottj Cokodky Johnson^ and Cheves^ J. 
concurred* 



IN THE STATE OF SOUTH CAROLINA. 109 

May, 1818. 

Elizabeth Morrow against Elizabeth Morrow v^v^^^ 

^ Morrow 

and Others. ^ Mo„ow"^other.. 



In this action there was a release pleaded hy pieidedlfw'SJJ 



A deTendant 

iaded a release 
_ stated to be on the 

defendants to the plaintiff's cause of action. In iJ^^ft^^^^ 
recitinjsf the release, it was stated to have heen uth*" bSS'SC 

T 7« ♦ T 1 jccted to, aad the 

given on the 1 5th. under a videltctt ; and upon the ^J^^d^TV "X 
production of the same, it bore date on the IdthtbetnlifoMeaTo 

' to ameDd, which 

nf thp month ^■* refused* and 

UI VUK UJUllUl. verdict for the 

The admissibility of this evidence was object- j^t^uted.wkh 

•^ ^ •' leave to amend 

ed to by the counsel for the ptaintiff^ on account **»«pi«»- 
of the variance between the date set forth in the 
plea, and that contained in the release produc- 
ed. The presiding Judge supported the objec- 
tion. A motion was then made for leave to 
amend, which was also overruled, and a verdict 
Ivas found for the plaintiff. A new trial is now 
moved for, 

1st.' Because the variance was not jo material 
a one as to prevent the adduction of the release 
in evidence. • 

2d. Becauce, if it was so, still the defendant 
ought to have been permitted to am^id. 

« 

The opinion of the. Court was delivered by 
Mr. Justice Gantt. 

The record is not before the Court, arid con- 
sequently the true state of the pleadings not 
apparent. It is probable, that the replication 
may have claimed the right of exception for a 
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coLiTiitu, variance of this kind, if otherwise tenahle. Nor 

Mtyt 1818. 

can the Court say, but that the party defend itnt 
^__ might not have proved the ddivery of the release 
— — *— • on the day set forth in the plea. 

It is obvious that the cauae has not been tried 
on its merits, and doubtful whether^ if a new trial 
should be refused, the defendants would not be 
without a rem^j. 

Thus viewing the case, and to ensure the ends 
of justice, I am of opinion that the verdict should 
be set aside, and a new trial granted, wi& leave 
to defendants to amend their plea. 



CrrimkS^ Cokack^ ChevtSy and JVWf; J. concur- 
red. 
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Thomas BumeB ngainsi Esecirroas of Bguber 

Starks. 



May, 1818. 






This was an action of assumpsit, to which the ^akS^^Sfd tt 
defendd.nt8 had pleaded the act of limitations. ifSJ^^^pit 
The plaintiff replied, a promise by one, of the de- ^S^i tk^^ 

, mise by oae of 

fendants, to pay the debt. ^ {!Sr.uch?i,i2! 

The cause was tried before Mr. Justice Smithy drliSS£SS.^ 
at Fairfield, Spring Term, 1813, when a verdict 
was obtained for the plaintiff ' 

The opinion of~the Court was delivered by 
Mr. Justice Nott. 

A motion is made to set aside the. verdict in 
this case, on the ground, '' that the jpromise of one 
executor is not sufficient to take a demand out of 
the statute of limitations, nor to prevent it from 
running against it." 

Where several are bound, jointly and several- 
ly, in a note or other undertaking, if a joint ac- 
tion is brought against all, and they plead the 
statute of limitations, proof of a promise by one, 
within six years, will support the action, not- 
withstanding it was formerly held otherwise. 
(1 Espenasse, 150. Douglass, 629, Whitcomb vs. 
TFIUting.) The same principle will apply to 
executors. The statute of frauds exempts them 
from liability, on any promise, to pay out of 
their own estates, unless the promise is in wri- 
ting. But that statute does not embrace thie 
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^^^V,i* case. It is to be inferred, therefore, that in 

May. 1818. ' 

other cases their promises shall bind them ; otb- 
erwise the statute was unnecessary. The mo- 
tion for a new trial must be refused. 



Briggi 

V. 

Ex*rt or Starke 



Chimke^ Colcock^ Cheves, and Johnsanj J. con- 
curred. 
Gantt, J. dissented* 
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Di*. SASiUfiE JoN£s against William Ballard and 

wife. 



H«y, 1818. 



Jonei 

T. 

BftHafd fc wife. 



Mrs, SaUard was before coverturer indebted to , ^^ li iiHiebt«i 

to B. who is lo- 

WiUimi: JVebon^ who was also indebted to the^iSj^.candtt 

■ f 'jv* 1 • ' » ■ 1 ■ *■ agreed tbtt A. 

j^mntiflT; and it was agreed bcjtween them^ that jj;*^*p«j;«|C^4^ 
she shoald par to die plaihtiff the amount due q^^els tSell 

. greemeott B. cre- 

him from JSTebon^ and he credited' her account SiV*^ ^JjS^JJi'J 
with him for the amount. Thi9 was, there^re, an Tf Thte^anum^ 
action to recover the amount' which Mrs. BaUard^ ^^"^^l^o^ 
before coverture, Had imdertaken . to pay the r»ild?. ti^'^b^ 

log no coniidera- 

plaintiffundet^ tteese circumstances ; and the only^°j"c'*tST "ot: 
question jn^s, whether the promise was within'"***"**^' 
the statuti^ of friettidk .^ The'piiesidingJudg^ be-> 
ing c^ opinion thcit it waj^vti^nduited the pteijtiti^ 
i^d fik mdtic^i^ is now made to set the- nonsuit 
aside. 



The opinion of the Cotirt was deliv^iiBa by Mr. 
J ustice Johnson. 

The statute of frauds and perjuries provides, 
" ThiSt TO action shall be brou^tj wherfeb^ to 
charge the defendant, upon any special pro- 
mise to answer for the debt, default, or mis- 
carriage of another person; unless the agree- 
ment upon which such action shall be brought, 
or some memorandum or note thereof, shall 
be in writing, &c." There can be no ques- 
tion, that the consideration of the undertaking in 
this case, was originally the debt of JVe&on, and 

VOL. M. P »— 
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cotrMiiA. clearly within the statute, unleps the circumsttfnd^ 

Mly 18! 8. •' 

^^^^^r^^ of ci'editing Mrs. BaUard with \\\e amount, is suffix 
k» A^, cientin itself to raise a new and aJeaiiate consi-' 

BftUtrit k wire. »■ 

V . ^ii- r i j^faticm, I think it is not; if tb^-re he a nevr 
Consider Ation moving to the {)ar(j making the 
promise from the parly to whom it is made, of 
if, confiding in the promise, he discharges the 
Original debtor, or loses or abandons a secu* 
ritj on him which he before had, the onder^ 
taking is original atid need not be in writing; 
but if the original debtor continue liable, and the 
plaintiff suffer no loss or probable injury, there 
Can be no new consideration ; it still remains (he 
debt of another^ and the promise must be in 
Writing, According to the evidence reported id 
this cade, JVslson Continued liable, and the plains . 
tiff had sufibred np loss or iiy ury in consequence 
of her promise. 

I am of opinion that the promise is within the 
•tattite, andf that the motion ought to be dis^ 
taissed. 

CoUxKk^ Ganttf Chev^^ and NottyJ* Goncarred« 
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7oHN I. Bradford against Jeremiah Pitts, 
This CMC was tried before Mr* Justice Johnson, 



JCOLUKBU, 

May, 1818. 




I ll II I <i 

RuIm u to ths 

at Sampter, in October Terra, 1816, and was an !S?"2e2l.Ji;SlS 

• * « mi bouodiriMi con*- 

action of trespass to try titles to land. The jw^r^di^juihto 
plaintiff claimed under a grant to John Francisco^ ISt^t^^^^S^ 
dated in IT85, and the only question involved m i^j^t^^^p^ 
the case was, whether this grant covered the land *'*''"'•'**** 
in dispute? if it did, the plaintiff was entitled to 
recover; if not, the defendant, who claimed under 
a younger grant, was so entitled. 

The plat annexed to Francisco* s grant re pre* 
rented the tract as square, with a creek running 
through it, entering the tract not far distant from 
the centre of one of the lines, and passing out at 
the opposite line. The beginning corner and 9, 
marked line running from it in the course men-r* 
tioned in the plat, were found; as was also a sta* ^ 

tion tree on the second line, and by intersecting 
the first line /rom this station, the second corner 
was established at a distance from the beginning, 
corresponding with the distance mentioned in the 
original grant: beyond this station no ancient 
marks were found, and the probability is, that all 
the others were open lines. To take distance 
from the beginning corner, or the second corner, 
as before correctly established, or firom the sta- 
tion, the grant would not cover the disputed 'land, 
and the form of the tract as represented by the 
plat wou}d be preserved; but to tak$ distaoip^ 
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from the creek, which the eurvejors were dif* 
po8e4 to consider as a jiatural station, and there* 
fore to be preferred, on the line on which it en- 

* tered the tract according to itp location ^in the 
plat, the tine ^ould b^ extended so as to cover 
the land in dispute, and would make the tract 
an oblong square transverse the creek; and to 
take dis>tance fr<Hn the creek on the opposite line 
where it passed out of the land, it would &11 so 
J(ar short as to make the tract an oblong square 
in the direction of the creek, and stop far short 
of the land claimed bj the defendant. About 
fifteen years ago, and in the life«time of Francisco^ 
M'DonM^ one of the defendant's surveyors, had^ 
with his knowledge and in bis presence, run.and 

' marked the open lines in the manner contended 
^r by the defendant, and though he lived long 
after, its correctness was neyer questioned. 

The Jury, contrary to my opinion and direc* 

* 

tion, found a verdict for the plaintifi^ and a mo* 
tion is now made for a new trial. 



The opinion of the Court was delivered by 
Mr. Justice Johnson. 

The verdict, in this case, is predicated on 
what I conceive to be a mistaken construction 
of rul^s said to be established in locating lands ; 
they are^ 1st, That naturaji marks or boundaries^ 
ape to be preferred to artificial. Sd, That the 
oMest grant is to be located to the best advan- 
tage* Location appears to me to be more a 
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-question of eridence than of principle, for it is 
jj^most iaip<M3siMe to conceive of a case, when 
.eithe^r of these w<hi14 Oiperate as conclusive, un- 
less it be when a*natural boundary, and not an"* 
intervening Qatural mark, is called foor ; and even 
this I should not always think conclusive. Sup- 
pose, for instance, a surveyor h$idri»i, as in this 
case, one line, and part of another, and distinctly 
marked them, ac4 had, without closing the lines, 
c^allfed |b^ a waAercourse ^ his western i>oundary, 
when, in facti the watercourse lay at a distance 
to the east, would it be permitted to the grantee 
in opposition to conclusive evidence, that the 
land was located by the marked lines, to shift it 
from this position to the watercourse, for the pur- 
pose of preserving that boundary ? Surely not-*- 
if it were, our freeholds would soon become ad 
ambulatory as their owners. This, however, may . 
be said to be an extreme case, but it answers the 
purpose of showing, that a blind devotion to this 
rule would lead to infinite error; and, as applied 
to this case, it is erroneous in the extreme ; every 
surveyor knows, that small watercourses are de- 
3ignated in the plats aimexed to many of the old, 
and even of the receal grants, without regard to 
any rule of location; and it would be monstrous' 
to suffer them to control the principle so long and 
so -uniformly acted on,, that in the absence of na- 
tural or artificial boundary^ the course and dis- 
tance must determine the location ; besides it 
is evident, in this case, that the creek was de- 
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MayT wie* Ki^cated without regard to any rule, for, to take 
distance from it on the opposite line, and the 
shape of the plat will be distorted in the oppo- 
site direction, and leave the plaintiff less land 
than the defendant insists he is entitled to. It 
appears to me, therefore, that this rule can never 
be well applied, except when the mind of the 
Jury is in a complete state of oscillation as to the 
question of location, for then, and then only, it 
ought to govern ; because it is not controlled by 
more conclusive evidence of location. 

The second rule is even more fallacious than 
the first. If the oldest grant is to be closed to 
the best advantage, why not, let me ask, include 
all the surrounding country in it ? If its true lo^ 
cation is to be departed from, this is practicable, 
and would certainly be to the best advantage. 
The true rule is, that the older grant is to be la* 
cated in the manner that the highest of it points 
out, without regard to its influence on those 
that are of more recent date. In coming at the 
evidence, the following rules may be service^ 
able : 

1st. The actual marked corners, stations, and 
lines, ought to be preserved, consistent with the 
courses' and distances ; but if they disagree, the 
former should prevail. 

3d. Natura) and artificial boundaries ought to 
be preserved, unless they are controlled by more 
coniclusive evidences of location, 
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§d. In the absence of these, cdurse and dis- 
tanoe must determine the location. 

4th. Intervening natural marks ought to be 
preserved, if practicable, and ought to have their 
influence on the location, if it appear that they 
were designated by rule, and are not controlled 
by other circumstances* 

But, after all that can be said on the subject^ 
it is one concerning which no precise and defi- 
nite rule can be laid do\Vn which would not be 
subject to the infinite variety of exceptions which 
ftrise out of mere matters of evidence. 

I am of opinion that the motion for a new trial 
•ught to prevail. 
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Cokock^ Cheves^ Ganttj and JVattf J. concurred. 
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C«Lt7MBIA, 

M«gr, 1818. 



Whitnon 

▼. 
Riunple. 



George Whitmore against David Rubiple. 



rrisk Frisk agtunsi The stame. 



T. 

The same, 



wher^a<ih<^ Thcse wevo rules against the defendant, sm 

eoofines and dieta o ^ 

SSSin'T'SfaSheritfdf Orangeburgh, to show cause why he 

ffe li'StoSiK ®^^^^ ^^^ P^y ^^^^ ^ balance of moneys in his 
loor! totaemSted hands, made on an^ execution, in the name of one 

to only 006 por 

eeot^ eonmir of the plaintilSs, against George Dash and Jwnee 
Toole. 

The Sheriff showed for cause, as to a part of 
the suai^ that he had detained it for his fees, a 
bill of which he presented, charging.25 cents per 
day for dieting negroes, and 50 cents per d^y for 
keeping and feeding: horses, taken in execution, 
and the debt being more than £100, he charged 
2^ per cent, on the first £100, and 1 per cent on 
the excess, and the only questions were, whether 
he was entitled to these charges or not ? The 
Circuit Court decided, 1st, That for dieting ne- 
groes he was only entitled to 8d per day. 2d, For 
keeping and feeding horses 25 cents per day. 
And, 3d, That the sum or debt being mor^ than 
£100, he was only entitled to 1 per cent, com- 
missions on the aggregate. And a motion is now 
ttiade to reverse that decision. 

The opinion of the Court was delivered by Mr. 
Justice Johnson. 

1st It is true that the fee biU) sis it is usually 
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termed, or, in other words, the act of February, 
1791, (iBrev. Dig. 344. 1 Faust^ 12,) allows only 
8c/ for dieting negroes or other slaves ; but the act 
of 1 808 provides, that for each negro confined and 
dieted in any gaol of this state, 25 cents per diem 
shall be allowed to the Sheriff who shall have 
charge thereof. Now, from the report of this 
case, it does, not appear whether the negroes in 
this case were or were not confined in gaol; if 
they were, he was unquestionably entitled to 25 
cents per day, and I think I am authorized to 
presume that they were, (as without it the She- 
riff would have incurred a risk which he was not 
bound to do,) unless the contrary appears. 

2d. As there is no specific provision by law 
for the charge of keeping horses, and is only in- 
cluded in the general provision, that all necessary 
expenses are to be allowed in addition to those 
enumerated, (1 BrevarcTs Dig. 344,) it must al- 
ways remafn a matter of discretion with the 
Court, and must depend on time, place/ and cir- 
cumstances ; which having been, as I am bound to 

■ 

presume, discreetly exercised, unless the contrary 
appears, I think conclusive. 

3d. The act of February, 1791, above referred 
to, (1 Brevard^s Dig. 344,) provides, that the She- 
riff shall be allowed " for levying an execution 
on the goods of the defendant, and selling the 
same ; for aH sums, when the debt does not ex- 
ceed £100, 2^ per cent, commissions; and for 
all sums, when the debt exceeds £100, 1 per 

VOL If. Q 
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cent The act is so explicit that I confess I adf 
at a loss for arguments to prove, that whea the 
debt to be collected exceeds £100, the SheriflT 
is only entitled to 1 per cent.* unless the maxim 
ita lex scripta est, will avail me. 

I am of opinion, therefore, that the motion 
ought to be granted on the first ground, only so far 
as relates to the difference between the sum al" 
lowed for dieting negroes, and the charge made 
by the defendant, and that the rule shall be made 
absolute for the remainder. 



Grimki^ Bay, JSToit, Colcoek^ and Chmes, J. con-^ 
Qurred. ^ 



\ 
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€i)X.OMlIA, 

May, 181S. 

The State against Gilson Foot, John Kennedy, ^<^v-^/ 

8tat« 

and Joseph Whann. root^oii^™. 



. This was a scire facias on a recognizance foreogDi^e*pwI 

^ tends to beaMftl*^ 

the appearance of Gikon Foot, on^ of the defen- J'lj'if "^t'JjJJ 
darits, which had been forfeited by his non-ati-tosU«itnu!!!t7 
tendance. The cause shown why judgment 
' fihould not be given against the defendants, was, 
that the recognizance was without sestl. It pur- 
ported to be a sealed instruoienty and was signed 
by the defendants, but not sealed. Judgment 
was given for the defendants, and a motion is now 
made to reverse the decision of the District 
Court, on the ground that the recognizance wair * 
good and valid, under the act of Assembly of this 
jitate concerning recognizances, pajBsed in 1787, 
(2Br€v.lS2.) 

The opinion of the Cqurt was delivered by 
Mr. Justice Cheves. 

This case was brought before me at the last 
Court for Chester District, at the moment the 
Court was about to'adjourn.' The counsel for 
the defendants contended that a seal was essen- 
tial to the validity of a recognizance, and the so- 
licitor did not controvert this position, except 
under the act of Assembly of 1787. I was of 
opinion that, if before the act, a seal was neces- 
sary, it was not dispensed with by the act, and I 
am of the same opinion still ; but I am aho of 



124 



REPORTS OP JUDICIAL DECISIONS 



coLiTMBiA, opinion, no seal was necessary before the act, to 
give validity to this recognizance, and that, there^ 

Foot 6 others ^^^^^ *^® judgment of the District Court should 
— — — be set aside. 



state 

V. 



Bay^ JVotty Cokock^ Gantt^ and Johnson^ J. con* 
curred. 
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Columbia, 
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John Kennedy o^oiV}^/ George Ross. 



This was an action of trover for two negroes, a party m debt 
The plaintiff produced and proved a bill of sale S tfr^piSJuS; 

x MT M. ^y wbom tae was 

for them from Robert Dale to himself. He also KSr^SSiei:*^. 
proved that he had paid a valiiable consideration lent and void. "" 
for them ; that they were in the possession of the 
defendant ; that he had made a demand of them, 
and that he had refused to deliver them up. On 
the part of the defendant, it was proved that he 
was the Sheriff of York District; that he had 
taken these negroes by virtue of an execution, at ' 

the instance of Clendenen against the said Dcde. ' It 
was alleged that the bill of sale to the plaintiff 
was fraudulent, and intended only to cover the 
property from the just demands of Dale^s credit- 
ors. And in support ef that allegation, defendant 
proved that Dale continued to keep possession 
of the negroes, notwithstanding the bill of sale 
purported on the face of it to be absolute and un- 
conditional. It was further proved that the 
plaintiff had at the same time bought his horses, 
and said, that he had also bought his land and 
stock of cattle. On this evidence the J ury found 
a verdict for the defendant, thereby declaring the 
bill of sale to be fraudulent and void. 

A motion was then made for a new trial, on 
the ground that the verdict was contrary to law 
and evidence. 
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The opinion of the Court was delivered by 
Mr. Justice Nott. 

I have alwajs considered it a settled rule of 
law, that where the vender of personal property 
continues in possession after the sale, as visible 
owner, the sale is to be considered fraudulent 
and void against creditors ; and so it has always 
been held since Twyne^s case. (3 Co. 80.) In the 
ease ofEdwarek and Harbin^ (2 Dumford and East, 
553,) Judge Bfdler says, that all the Judges of 
England were unanimously of opinion, that un- 
less possession accompanies and follows the deed, 
it is fraudulent and void ; and that as long ago 
as the case of Stone vs. Grubbam, (2 Bulst, 218,) an 
absolute conveyance or gift of a lease, for years 
unattended with possession, was fraudulent. And 
in the same case. Sir JE. JVorthey is reported to 
h^ave said, it had been rul^rd forty times in his ex- 
perience at Guildhall^ that if a man sells goods, 
and continues in possession as visible owner of 
them, such sale is fraudulent and void as to cre- 
ditors ; and that the law had always been so held. 
Paying a valuable consideration does not alter 
the case. The fraud consists in exhibiting the 
party to the world as a man of substance, by per- 
mitting him to keep property in his possession 
which is not his own, and obtaining credit by 
these false appearances. 

It is, however, contended that he had land of 
sufficient value to satisfy all his creditors, which 
was levied on at the same time. But the plaintiff 
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•aid he had bought the land also. And although Sly! m»/ 
that declaration would not have been evidence 
on which the party could have been divested of 
his property, yet it was enough to authorize the ' 
creditor to enforce his claim against the personal 
property. It did not lie in the plaintiff ^s mouth 
to say that he had not told the truth ; and this 
was the testimony of his own witness. The cir- 
cumstance of his having sold his land, negroes, 
horses, and cattle, &c. all at one stroke, and to 
the same person, was also a badge of actual 
fraud, proper for the consideration of the Jury* 
Motion for a new trial refused* 

Cokocky Johnson^ and Cheves^ J. conCurrfed, 
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The State against William Pinchback. 



"Z — Z — Z The defendant was indicted under an act of 

A raffle in 

SiJilS! h^Ithe Legislature, passed in 1762, usually termed 

lottery, in tbe , _ . ^ n i* »^ • x /• 

••gjeonhe wtof the Lottery Act, (2 BrevarcTs Dtg. 26, 7,) for set- 
tm'^uiet^der ting up a lottery, under the denomination of a 
sale for the disposal of two watches. 

There was a demurrer to the indictment, and 
an objection to the evidence intended to be of- 
fered in support of it, both of which were by con- 
sent argued at the same time, and the Court be- 
low, without expressing any direct opinion on 
the demurrer to the indictment, sustained the 
objection to the evidence, emd a motion is now 
made to reverse that decision. 

The evidence was, that the defendant had set 
up the watches to be raffled for, which is usuallj 
conducted after this manner: the owner fixes 
the value of the article set up, which is equally 
apportioned among the adventurers, and the 
^ chances are usually determined by throwing of 
die, pieces of coin, (the latter of which arc 
charged in the indictment to have been used on 
this occasion,) or some substitute. And the 
question was, whether this constituted a lottery 
within the meaning of the act ? 

The preamble and clause of the act on which 
this indictment is founded, is in these words : 
" Whereas many persons have presumed to set 
up lotteries, under the denomination of the sales 
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^f houses, lands, plate, jewels, goods, wares, 
merchandise, and other things, by chances ; 
which practices are highly prejudicial to the 
public, and to the trade of this province, and tend 
to defraud his majesty V subjects : therefore be 
it enacted, that all and erery person or persons 
whatsoever, who at any time after the passing of 
this act, shall publicly or privately erect, set up, 
or expose, to be played, drawn, or thrown at, or 
shall cause or procure to be erected, set up, ex- 
posed, to be played, drawn, or thrown at, any lot- 
tery, under the denomination of sales of houses, 
lands, plate, jewels, goods, wares, merdiandises, 
or other things whatsoever, or for money, or by 
any undertaking whatsoever, in the nature of a 
lottery, by way of chances, either by dice, lots, 
cards, balls, numbers, figures, or tickets f ' and^ 
after enumerating several other offences con- 
nected with these, concludes with imposing a 
penalty of £1000^ proclamation money. 



Hty. 1818. 



8UU 

T. 

PiochtedL 



The opinion of the Court was . delivered by 
Mr Justice Johnson. 

There is no rule of law more generally received, 
than that penal statutes are to be strictly con- 
strued in favour of innocence, and that nothing 
is to be taken by intrudment or implication. It 
follows, then, that wherever the construction is 
doubtful, this inclination of const ruction in favour 
of innocence ought to decide it. The question in 
this case appears to me to turn principally on the 



VOL. II. 



R 



130 



REPORTS OF JUDICIAL DECISIONS 



May, 181S. 



State 

• V. 

Piachbtek. 



term httmes^ as used in the act. If, then, I show 
tiiat the facts offered in evidence do not constitute 
a hiiery, or that it is doubtful whether it does or 
not, then this motion ought not to prevail. When 
terms of art are used, they are understood as ap- 
plied to the class to which they belong; so, 
when words of legal import are used, they are to 
be construed according to their legal significa- 
tion ; and when words of ordinary import are 
used, they are to receive the construction in 
which they are commonly aocepted. The term 
htteries^ as used in the act, appears to me to be 
a term of art, for if otherwise it may mean any 
thing, as in common parlance it is applied to one 
half of the ordinary occurrences or accidents of 
life. If, then, it be a term of art, and it is to be 
applied to the class to which it belongs, it em- 
braces only one class of adventures or hazards, 
the grand schemes of which our newspapers 
daily exhibit. I do not mean by this that a lot- 
tery cannot exist without this formality and pub- 
licity, but I mean only to say that there may be 
an adventure or hazard without a lottery ; every 
throw of the die, even for an ordinary wager, is 
an adventure or hazard, an.d I am sure it never 
yet entered the mind of any man that it constitut- 
ed a lottery. The term raffling is as well under- 
stood, and as universally received, as applying to 
the particular species of hazard or adventure of- 
fered in evidence in support of this indictment, 
as the term lottery is to the subject before men* 
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tioned; it is not, therefore, necessarily included 
in itr^nd if the rules laid down be correct, ought 
not to be construed to mean a lottery. Besides, 
the act expressly designates the meaps or instru- 
ments by which it is to be ejected ; they consist 
of dice, lots, cards, balls^ numbers, iSgurea, or 
ticketi. If those used on this occasion are in- 
cluded in them, it is in the term lois^ and this, 
like its derivative, may b^ confined to a particu- 
lar class. There is, however, another thing 
which is entitled to weight in this case: the 
species of adventure qv hazard denominated 
rqj^ng has been practised in this state since its 
^rst settlement; the oldest man livipg has no 
knowledge of its origin, and this act has remain- 
ed on our statute boo;k for about sixty-five years ; 
and this is the first prosecution that was ever 
beard of for this ofience. Now, although this of 
itself ought not to control the construction when 
the -mesming wa9 plain and obvious, yet» on 4 
doubtful question, it ought to preponderate in 
&your of innocence. 

I am therefore of opinion that the motion ought 
toJ>e rejected. 
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Bay^ Cokockj and Gantt^ 3. concurrent 
jyott and Cheves^ J» disisented. 
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Thomas P. Martin against Edmund Bacon. 



- This was an action to recover the amoant of 
whom a biu is ^ bill of exchange drawn by one Charles Martin 
^^iSo!*" «i'"a on the defendant, in favour of the plaintiff, for 
^P^biif^'i ^^ dollars ; and the only questiorf was, whether 
SS t» ^y T." the defendant had accepted it? 
2KI^ the biu ^^' H^^^^ the witness, swore, that having de^- 
ted?e "rbbifuo mands against Charles Martin^ the drawer, who 

evWleoeeotMitc- /•! 

eepuoce. so a* Ij^j removed out of the state, he called on the 

to cbaorgt toe ' 

^^^' defendant to inquire whether he had any funds 

of his in his hands, with a view to levy an attach- 
ment for the purpose of securing his own debt; 
and that defendant, in answer to this inquiry, 
said that Charles Martin^ the drawer, had drawn 
a bill, or order, on him, in favour of the plain- 
tiff^ for a large sum, which " he must pay," or 
" would have to pay,'' which constituted all the 
evidence on the point, as there was no proof 
that Mr. Borne was the most remotely authorized 
to call on the defendant on the subject of this 
bill, or that this conversation came to the know- 
ledge of the plaintilS! The presiding Judge 
submitted to the Jury, to determine whether this 
, t was, or was not, sufficient evidence of an accept- 
ance of the bill by the defendant; and they 
found a verdict for the plaintiff for the amount. 
A motion is now made for a new trial, on th^ 
ground, that^ the evidence was not sufficient to 
charge the defendant as accepter of the bill; 
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and in the argument, it has been further con- 
tended, that whether the evidence amounted to 
an acceptance or not, was a question of law for 
the Court, and ought not to have been submitted 
to the J my. 
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COLVMtlAk 

May, 1818. 



Mar In 

V 

Bacon. 



The opinion of the Court was delivered by Mr. 
Justice Johnson. 

It is the peculiar province of a J ury to djecide 
all questions of fact ; by this, however, it is not 
to be understood, that the final determination of 
every case in which questions of fact are involv- 
ed, are alone to be decided by a Jury; for When 
it is clear to demonstration, from the facts stated, 
that is impossible to infer from them any thing 
which can go to charge a party, it then becomes 
a question of law, to decide which is the peculiar 
province of the Court, If, then, it was impos- 
sible to infer from the facts sworn to in this case, 
that there was any thing which amounted to suf- 
ficient evidence of an acceptance, or any thing 
from which it could possibly be inferred, I think 
the Court erred in submitting it to the conside- 
ration of the Jury ; and ought to have non-suited 
the plaintiff, or directed the Jury to find a ver- 
dict for the defendant. 

As to what shall, or shall not, constitute or 
amount to sufficient evidence of an acceptance, 
I take the rule to be, that there must be some- 
thing from which it can fairly be inferred, that 

f 

a coQfidenee was reposed in, or a credit given 
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Mav! ma.' *^' **^^ accepter, (Kyd an BiUs^ 72 ;) and I am 

^«*^*v-^^ aware, that in particular cases very slight cir- 

. ^ cumstances are deemed sufficient. What is the 

Baeoii. \ 

— — evidence in this case to prove that the plaintiff 

had reposed a confidence in, or given a credit 
to, the defendant? It is, that defendant said, 
" he roust," or « would have to, pay" the bill, 
and this in a loose conversation with an entire 
stranger to the transaction, and of which it does 
not appear that the plaintiff had ever heard;, 
where then is the evidence to show that the 
plaintiff gave credit to, or reposed a confidence 
in, the defendant ? I apprehend there is none ^ 
it appears to me to amount to no more than a 
declaration of his intention to accept, which 
might depend on a thous^and contingencies that 
w^ould defeat it. It appears to me, therefore^ 
that the verdict is not supported by evidence ; 
and I am of opinion, that the motion oi^ht to 
be granted. 

Grimke^ Bay^ JSott^ Goleock^ and CheveSj J. con-*- 
curred. 

Gantt^ J. concurred ; but for different reasons 
than expressed herein. 
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CetumiA, 
May, 1818. 

StAT£iKe*atW/ James Wilson and Ben jamii? Strange. v^>^-^i^ 

® stale 

▼. 
WfltookStTMica. 

The defendants were indicted for swindling, , .. ,, 

^' Indietmeot for 

under the act of 1791, 1 Faust, 78; which, after ^UtTS^::^ 
enumerating a number of facts, which shatl con- {JJ*ti^*5'^St 
stitute the offence of swindling or cheating, pro- feli^ttkMVbSr 
vides generally, that rf any person or persons gtVtikeVw"iS 
shall "overreacli, cheat, or defraud, by any {•o'lSmptetrSl 
Other cunning swindling arts or devices, so that rwtu«»iii«L 
the ignorant or unwary, who are deluded there- 
by, lose their money, or other property ; every 
such person, exercising such infamous practices, 
shall, on conviction thereof, in any Court of this 
state exercising criminal jurisdiction by trial by 
Jury, be deemed guilty of enticing, inveigling, 
d^efrauding and swindling, and shall forfeit a sum 
at the discretion of the €ourt and Jury, besides 
refunding to the party aggrieved double the sum 
he was defrauded of, &c." 

The indictment charges, that the defendants 
** falsely,^ fraudulently, and deceitfully did pre- 
tend and assert to one Thomas Presley, an igno- 
rant and unwary person, that they, the said' 
James Wilson and Benjamin Strange, were possess- 
ed of a c^tain mulatto girl, aged about nine 
years, as of their own proper goods and cfaatti^Is, 
and that the said mulatto girl was a slave, and 
liable to be transferred from one person to ano^ 
ther by the laws and usages of this state, and 
that the said /ame^ Wilson iSinA Benjamin Strange, • 
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Suy™'^ under the colour and pretence aforesaid, theif 
v^-^N/^w and there, falsely, fraudulently, and unlawfully, 

witoontlstrtiige. ^*^ overreach, cheat, and defraud the said 

-"—^ Thomas Presley^ by then and there selling the 

said mulatto girl to the said TTiomas Presley for a 
slave, at the price of three hundred and twenty- 
five dollars ; and then and there falsely and frau- 
- dulently did take, have, and receive the said sumo^ 
three hundred and twenty-five dollars ; whereas, 
in truth and in fact, the said mulatto girl did not 
of right belong to the said James Wilson and Ben^ 
jamin Strange^ as of their own proper goods and 
chatties ; but, on the contrary thereof, was, by 
the laws of this state, free, and not a slave;*' 
and that ^^ the said James Wilson and Benjamin 
Strange the said Thomm Presley of the said 
sum of three hundred sind twenty-five dollars 
in manner and form aforesaid, then and there 
falsely, fraudulently, and deceitfully did over- 
reach, cheat, and defraud.'' 

To this indictment the defendants demurred, 
and the grounds taken in support of it were, 
1st, That it does not charge that the defendants 
knew the girl was free at the time of the jsale ; 
2d, Admitting that it is supplied by the general 
allegation of fraud and deceit, yet the exhibition 
of a false token was necessary to complete the 
dOfence, and that the exhibition of a person of 
colour as a slave, knowing that it was not, does 
not constitute a false token. The Circuit Court 
awarded judgment for the plaintiff in demurrer, 
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and a motion is now made to reverse that judg- ^raV^Sle* 
ment 



St 

▼s 

Wilaoob traoge. 



The opinion of the Court was delivered by " 
Mr. Justice Johnson, 

1st. Whiatever is indispensably necessary to be 
proven to warrant a conviction, must be alleged 
in the indictment. Thus, in indictments for mur- 
der, the words fehni^ce murdravit^ and in larceny 
the words fehnice cepit et asportavit, are indispensa- 
bly necessary. Even in a civil action for a de- 
ceit, the scienter should be averred in the decla- 
ration, and also proved. (1 SelwyrCs JVtsi Prius^ 
683.) Surely, then, if it be necessary in a civil 
action, it is more so in a criminal prosecution. It 
follows, then, that if it be indispensably necessa- 
ry to prove that the defendants Ii:new that the 
girl was free at the time of the sale, it ought to 
have been alleged in the indictment, and I do not 
think that it is supplied by the general charge of 
fraud and deceit. I need not resort to arguments 
io show that it was necessary to prove that the 
defendants knew the girl was free, to authorize 
their conviction, fot the thing is self-evident, and 
the indictment only alleges that they fakely and 
deceitfully pretended and asserted that she wa^ free, 
when in truth and in fact she was not. The term 
deceitfully^ as here used, cannot be considered 
otherwise than as an inference from the fact 
stated, that it was fakely done, as there is no other 
stated. The assertion, then, was only false be- 
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<!«LVM<u.tf cause it was not tru^, to which neither moral 

Mtf, 1818. 1* -mjr ^ 

v^^v'^w nor legal guilt can attach. The case of Macarty 
▼***" and Fordenborough, (6 Modern, 301,) which is of 

• ■ very doubtful authority, ( Vide 2 Easfs Crown Law, 

' 824^) relied on in opposition to the motion, does 
not sustain the indictment, for although the in^- 
dictment in that case did not charge a conspira- 
cy, eo nomine, yet it stated facts which the Court 
considered as tantamount ; but in this ca^e I am 
tlnable to see any thing from which a scienter 
can fairly be inferred. 

2d. It is not pretended that the offence charg- 
ed in this indictment is included in any of the 
specific provisions of the act before alluded to ; 
and the general clause before recited only pro^ 
vides a punishment for the offence of cheating, 
as it stood at common law ; we must, therefore, 
resort to the common law to ascertain what con- 
stituted it. Cheats are, 1st,' Frauds relating to 
ihatters of public concern, as doing judicial acts 
in the name of another, supplying prisoners of 
war with unwholesome food, and the like, (2 Eaii 
C L. B2 1 — 2,) and relates solely to the affairs of 
goverhment ; or, 2d, or such as regard private 
concerns, which are effected by means of cm- 
spiruty^ forgery, or false tokens, calculated to de^ 
' ceiv€^ the public in general. In this case, it is not 

^leged that either a conspiracy or forgery were 
the ineans used, and it only remains to be in*- 
quired, whether there was o^ was not a fklse to- 
ken? One oi its indispensable tngreilients is* 
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that it must in its nature be calculated to deceive &>I'^>f*;^ 

M Ay, 181ft. 

the pMic in general The instances given are v^v%^ 

V. 

WilaQBtiStni««. 



false weights and measures, the marks or seals 
of goods or produce, by which their ' quantity 
or quality are determined, and the like, (J^tde 2 
East C. Im 820, ani the cases there citedj) and the 
reason appears to be, that the public are univer- 
sally accustomed to accredit these marks, or 
seals, weights, and measures, as conclusive evi- 
deuce of what they profess to represent ; they 
are, therefore, calculated to deceive. Now the 
colour of the girl, by which it is said the prose«- 
'cutor in this ^ase was deceived, is precisely 
what she appeared to be, a mulatto, or person of 
colour. 'Now, if colour was a universal badge of 
slavery, the facts admitted by the second ground 
might amount to cheating, but every one knows 
tl)at there are pers<;^ns of this colour that are firee„ 
and that among the subjects of slavery are found 
all the various shades of colour between the Eu- 
ropean and African. The prosecutor was not, 
therefore, deceived or cheated by the thing it- 
self, but by the false representations of the de- 
fendants, which is but a naked lie, and however 
reprehensible, is not indictable. (2 Easi C. Z/. 
219.) 

I am therefore of opinion that the motion ou^t 
to be rejected on both of the grounds. 

Bay^ ^0tt^ Cokock^ and Cheves^ J. concurred. 
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Columbia, 

May, 181S. , 

y^^^''^^ * Richard Barton against Administrators of 
^^, ▼• , Samuel C, Dunlap, deceased. 

AdiB*n Dunlap. ^ 



ba^^BrttiiSVhe*? This was an action of assumpsit, counting, 1st, 
en mutilai dis- For work and labour : 2d, For cotton : 3d, For 

charges, and ' ' ' ' 

rtrS^r^? iTwui money had and received ; 4th, For corn and cot- 
Btropg proofs to ton bagscingT. The account filed with the decla-* 

autborize a reeo- Oo o 

Sc7wom'w"!ri ration contained nothing of money had and re- 

and the point must 

dScios'Sfti'^he ceived, or of any mistake in the previous settle- 
TenV^';ii%n?e ments between the plaintiff and the defendants. 

on the 4t!ten6iuit. . , ' . « 

On the trial, plaintiff proved work and labour, 
cotton sold, &c. The defendants then produced 
an account of the plaintiff^s, attested, for the pur- 
pose of being presented to the defendants in a 
settlement. At the bottom of this account there 
was a receipt, dated 14th August, 1811, the same 
day on which the accouiit was attested, and after 
the death of the intestate, S. C. Dunlap. The 
defendants also produced a general receipt of 
the same date, '*in full of all demands, from the 
beginning of the world to this day." Doctor 
Montgomery^ a witness of credit, testified ths^t the 
plaintiff and defendants in his presence, and 
with his assistance, niade a full and complete 
settlement of all demands on both sides, and 
passed receipts, and threw away or destroyed 
the notes and other papers containing many of 
the particulars of the accounts; that ♦the set- 
tlement was a deliberate, careful, and fair one ; 
that the receipts before recited were given on 
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BlUlOQ 

▼. 



this occasion, and were true and fair. The ^«,y;«J{i^ 
plaintiff called Samuel Dmlap to prove a mistake 
in the settlement to the amount of thirteen Adm « Duniap. 
dollars; who swore, that in a conversation, at 
which he was present, about a settlement, it 
seemed to be ^admitted between the parties, that 
40 dollars were left in the hands of the dfefend- 
ants to pay a debt which the plaintiff owed this 
witness; that this debt, in fact, absorbed but 
27 dollars, and left 13 dollars in the hands of 
the defendants. Dr. Montgomery^ on the other 
hand, proved, that, according to his belief, eve- 
ry thing relative to the last witness's demand 
on the plaintiff, was included in the settlement; 
and that he was with the parties throughout the 
settlement, and believed there was nothing mis- 
taken or omitted. \ 

The Jury found for the plaintiff thirteen dol- 
lars. And now a new trial is moved for, on the 
following, among other grounds : 

1st. That the receipts should have been conclu- 
sive, unless very clear proof had been offered of 
a mistake, and that no such proof was offered. 

2d. That no notice of the alleged mistake 
having appeared in the pleadings, or in the ac- 
count filed with the declaration, nor . any evi- 
dence given by the plaintiff in his examinations 
and testimony in chief, it was a surprise on the 
defendant to suffer it to be introduced, in reply. 

The opinion of the Ccurt was delivered by 
Mr. Justice Cheves. 
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COLFMBU, 

May, 1618. 



BtrtOD 
Aim*n Duolip. 



I am of opinion, the evidence of a mistake 
given by the plaintiff is in itself too vague and 
uncertain to countervail the receipts in full, the 
fairness and accuracy of which are testified by 
a iritness of credibility and intelligence, and 
which ought the more especially to be final, 
as' vouchers and documents were destroyed in 
consequence of the interchange of discharges : 
besides, the witness who was preseat aind 
assisted, is ignorant of the fact, which is little 
more than suggested by the plaintiff^s wit- 
ness. I also think, that the admiifi^sion of proof 
on the subject of a mistake, when there was no 
notice of it on the pleadings, or in the plaintiff ^b 
particular, was necessarily a surprise on the 
defendants, and ought not to have been suffered. 
I am, therefore, of opinion a new trial ought 
to be granted. 



Grimki^ Cokock, Canity and Johnson^ J. concur- 
red. 
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WitLUM Ujlyis against Benjamin Mukrat. 



COLFliBlA, 

May, 1818. 



V. 



This was an action of assumpsit for monej ^^^^^.^^^^^^^ 
had and received, tried before Mr. Justice Smithy tiTli'llJfcVy' 
at Abbeville, in the Circuit of 1 8 — . !»« «Hro W- 

^ . ins uiMdufM], 

The plaintiff's coomel did not go into evi-Ci^'S^ 

assuiDpeit ■{uost 

dence, but stated that he would prove that there iJj,^^f£jte*h!li < 
was an execution against the property of the f^'t^?f?te^^ft 

st Um nl6( tic* 

defendant in the hands of the Sheriff, who had tteS'^^wo^iw^S't 
levied on a tract of land^ and before the day i^^cotpf^'w^ 

DO implied war- 

of sale, he had, with the assent of the Sheriff, rs!ii."J^ J' 
substituted d negro, who was accordins;ly sold medy'2b'oiiidbJ!l« 

* been by tn action 

by the Sk^riff, and of whom the plaintiff became «f<»«cei^ 
,the ptrrchfllser; that the negro, at Uie time of 
sale, was a^cted with the dropsy, and of little 
or no raiue ; that this was known to the defend- 
ant ; that during the time the Sheriff was expos-^ 
ing the negro to sale, the defendant used every 
artifice in his power to conceal his true situation, 
and requested persons who were present and 
acquainted with the negro's true situation^ to 
say nothing about it ; that under these circum- 
stances, the plaintilfi^ being ignorant of the ne- 
gro's unsoundness, bought him; that immediate- 
ly on discovering his true situation, he returned 
him to the defendant, and brought the present 
action to recover from the defendant the'money 
paid for him to the Sheriff. On this case the 
presiding Judge determined that thf? action could 
not be sustained, and ordered a nonsuit. 
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Davto 

V. 

Murray. 
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This is a motion to set aside the nonsuft, on 
the ground that the plaintiff was justly and equi- 
tably entitled to recover his money back, and 
' might maintain assumpsit for it against the de- 
fendant. 



The opinion of the Court was delivered by 
Mr. Justice Cheves. 

The law is settled that Sheriff's sales are cou- 
pled with no implied warrantees. (2 Bay^ 169, 
170.) I do not mean to say, that a Sheriff's sale 
may not be made the instrument of a fraud, 
which will entitle the person deceived to a remedy 
against the authors of it ; nor do I mean to say, 
whether the case stated would or would not con- 
. stitute such a case. If the plaintiff has any re- 
medy, the question must be tried in an action of 
deceit, and not in the present form of action, 
which can only be maintained where the contract 
is wholly and clearly rescinded. It has been 
contended, that this was not a Sheriff's sale ; but 
Jic^^S'Jn the Court has no doubt on the point. Where 
perty. he may thcrc arc uo legal liens on the property, it is the 

waive the adver- ^ x m. *f ' 

briaw Wb?- privilege of the defendant to waive the adver- 
,ud ' °defendaLt tisement required by law for his benefit. At 

y*jxf uait9 to ^ *f 

least, it is the privilege of the plaintiff and de- 
fendant in the suit in which the execution issues, 
to do so : and it seems, they did waive it in this 
case. There was no other omission of the forms 
of a regular Sheriff^s sale; and we, of course, 
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deem ^ this sale regular. Such sales are very g2^^^>[*>^« 
frequent, and often produce beneficial effects 
without impairing legal obligations. 



DbtA 
Mvmf. 



Chimki^ Bajf, JVott^ Colcock^ and Johnson^ J. 
concurred. 
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Vay, 1bI8. 



Admimstkatoks of CoHEfT agciftst Executors of 



Adm'rs Coheo -^ 

;._ 1 HOMSON, 



Cx*rt Tbomsoo. 



The nine lap»e ^ , . - , • • . 

or tiaie that will 'J jjig ^^s VL sctve fo/ctds to fevive a icideiBent 

rane a presump- J JO 

faT^a^oTabSod! obtained by the plaintiffs^ intestate af;ainst the 

will dotoastoa •; * . '^ 

th?*^ defendabt ^®*^'^^^'^*^ testator, iH the Common Pleas at 
edto^^i?to"di!i-Orangebureh. which is si&^ned on the 12th day 

tinct, but collate- - -_ - 

llitw^tK*lS?. ^* April, 1792. The defendant pleaded, ml tiel 
p^wnptioJ^M record^ solvit ad diem^ and solvit post diem. The 

raia«dbytbe lapse /w» 

** tauS;tt on a scire facias was lodged in the Shenff 's office on the 
iJ^fSSyeiSTM- 23d October, 1813, making twenty-one years, six 
to^hivf mmIJ months and ten days, from the signing of the 

"lion of the ori- • i j j ji • a e* ±t • /• • i'x 

cioai judgments ludfi^ment to the sums: out oi the sctre facias. Un 

renderwL JO O . . 

this judgment a writ oi fieri facias was issued, . 
returnable to April Term, 1792. On the back 
of it is the following endorsement, in the hand- 
writing of the plaintiff Haskell: to wit, " This is 
the property of E. Haskell, and the Sheriff will 
only pay to him or his order ;^' and also, another 
endorsement, in the same handwriting, dated on 
^ the 1 0th day of March, 1794, which is signed 
by the defendant's testator, William Thompson: 
to' wit, " I consent that the Sheriff shall proceed 
immediately upon this execution." Agreeably 
to tliis consent, the fieri facias was proceeded on, 
and the Sheriff returned that, on the 7th April, 
1794, the sum of £ 888 had been made there- 
on. And the defendant produced further proof, 
that the^um of £69.12».4rf, the excess of sales on 
another execution, had been returned as passed 
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Adm'n Cohea 
£x*rs ThomBon. 
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to the, fiatis&ction of this ^rifadas^ leai^ing a ba- ^^^St 
lance diie thereon of £442.7.8. On the trial be- 
low, the plaintiff* produced, agreeably to notice 
ibr that purpose given, the original written as- '^ 
feignoi^nt of this judgment from his intestate to 
himself which is alleged by the defendants' 
counsel to have borne date in 1792, and is ad^ 
mitted by the opposite party to have borne date 
previous to 1794 ; the precise date of whieb, how* 
ever, cannot now be ascertained, nor is it thought 
material. 

The defendant was unable to produce anj di-- 
rect proof of the pay ment of the balance appa- 
rently due on this judgment, and relied on the 
presumption arising from time; and, in aid of this 
presumption, oiSered in evidence, in the language 
of the report, " a vast number of books, papers, 
and vouchers, between the plaintifl^ Haskell^ and 
the defendants testator,'' and which, upon exa- 
mination, appear to be bonds, notes, books of 
acqouhtSs memorandums, settlements, and re- 
ceipts, to the amount of many thousand pounds 
between them, and in which there was no notice 
takenof this judgment; but the presiding Judge 
rejected them as inadmissible) on the ground 
that they related to transactions between the 
plaintiff^ in his own right, and npt in his repre^- 
sentative character, in which be now sues. The 
Jury, under the direction of the Court, found a 
v-erdict for the plaintiff, in the sjim of 3512 dol- 
lars ; and a motion is now made for a new trial. 



Adn^nCobeo 

▼. 
£x*n Tbomson. 
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cw«'>fj}A» The opinion of the Court was delirered by 
Mr. Justice Johnsoi^. 

There have be^n a variety of grounds taken in 
support of the motion for a new trial in this case;* 
but the one most relied on, and on which the 
Court decern it necessary to expi'ess^.an opinion, is 
that which relates to the admissibility of the evi** 
dence offered in aid of the presumption of pay- 
ment, arising out of the long standing of this de- 
ihand. Twenty years is sufficient to author- 
ize the presumption of the payment of a foond| 
unless it is rebutted by some proof of an acknow- 
ledgment of the debtj within that time. (1 Esp, 
Dig. pari 2, pag^ 63.) And this principle is re- 
cognised by the decision of this Court, in the case 
of Executors of Palmer vs. Mministraiors of Du" 
bois^ at the last session in Charleston, and jtidg^ 
ments are precisely on the same footing; and 
when aided by other circumstances to fortify the 
presumption, a less time will be sufficient. Now 
what cii*cumstances shall be sufficient to author- 
ize such a presumption, is peculiarly a matter for 
the consideration of a Jury« The admission of 
evidence is always a question for the Court ; but 
its influence is a question for the Jury, uodef the 
direction and aid of the CoUrt# A presumption 
might be so strong as to authorize ihe presumption 
of a payment of a debt, in a very few years. Sup- 
pose, for instance, that it should appear in e vidence^ 
in an action brought on a bond, that the plaintiff 
had giv^n the defendant a formal receipt for all 
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demands. NoW this would not directly prove th^ Su^fJIJ' 
payment of this identical debt, and yet a Jury v^^'-^b^ 
would be authorized to presume that it was paid, ^Z^^^^ 
unless rebutted by other facts ; and, on the other ' ' "" 

hand, they might be so light as not to authorize 
the presumption of payment in one day less than 
the twenty years. .Whether, therefore, they 
are to be considered as having but little or great 
influence, they ought td have been admitted. 

It is said the evidence offered related to transit 
actions between the plaintiff^ in his own right, 
arifl the defendant's testator, and that it was ' . 

therefore inadmissible; but it must be recollect-* 
ed that this judgment was assigned to the plain* 
tiff'by his intestate, as early at least as the yeai* 
1794, upwards of nineteen years before suing 6ut 
the scire facias, and that it was only necessary^ 
j»ro/arma, that he should sue in his representa- 
tive character, for the demand was in equity: 
his individual property, at letot, gave him a right 
to receive the debt, and to discharge it. View 
him, therefore, as the agent or administrator of 
his intestate, or as the proprietor of the judgment, 
and his acts apply to this transaction with all the 
force and effect, whatever character he may have 
assumed, as those of his intestate would have * 
done, if he were now alive, and suing in person^ 
Now the mere settlement of an account between 
the parties, without noticing a particular debt, is 
a circumstance to show that nothing is due, (1 
Eqf. Dig. part 2, page 63,) and a Vast number of 
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fiiets of this character were offered to be given id 
evidence. I am, therefore, clearly of opinion, 
that the motion for a new trial oiight to pre* 
' vail. 

I oughi not, perhaps, to conclude this opinion, 
without noticing two other questions that have 
been made^ rather with a view to direct the atten- 
tion of the counsel to then), than to express even 
my individual opinion on them. These are, 1st, 
the supposed variance between the original Judg- 
ment, and the recital of it in the declaration on the 
scire faciasi ; 2d, the right of the plaintiff, in this 
form of action, to recover interest .on the judg- 
ment up to the verdict^ which must have been 
assumed bj the Jury on any statement of the 
&.<?ts, to have warranted their finding the large 
sum stated in the verdict As to the first, it is to 
be recollected that the most critical accuracy is 
necessary in the recital of a judgment or other 
writing ; the difference of a single penny, bas been 
held to be a iatal variance. On the second 
question, the inclination of my mind is, that the 
plaintiff is not entitled to recover interest in this 
form of action. The prayer of the scire facias is, 
that the plaintiff may have execution of his judg- 
ment aforesaid ; but in an action of debt, which 
on that account is to be preferred, there can be 
no question that he is entitled to recover the in- 
terest. ' - 



Colcock^ JVoit^ Chevesj and Ga^ty J. concurred* 
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Mfty, 18lt. 

William DugXEY, Attorney in feet of Elizabeth ^"^v-^i^ 

Att*y of Whitlac 

Whiting, against Lrrot Hammond «id Samuel i,.i,8.Hiinm»iii. 



Hammond. 



This case was broueht before Mr. Justice Smiih. ;.^^*'« • ^^^ 

/ ^ ^11 givea for per- 

in the SpringTerm of 1814,AtEdgefield, on a rule SHiSl^jJIi^ 
to show cause, 1st, Why the judgment and exe- S'Ji^JSJtliiJ'tt 
cution in the case sht^uld not be set aside for ir- defSlduttoavaS 

b imaelf of the pri - 

regularity ; and 2d, Why the plaintiff should not J^^ llnSa, S 
be compelled to sul^it the condition of the ufftoliubm^t^ 

' condition of the 

bond, which was for the performance of cove- S3'*^tiS*t?*i 
nants, and the special circumstiBinces, to a Jury, ^ereaputf 

'■ . ^ *' seeks to set atidc 

to assess the damages actually due, according to JxiJjfS^for^ 
the act of Assembly of 1792. ' 'n'umt'ionbil; 

to bring up The 

The circumstances of the c^ise, as alleged by gSSJrip?*ti2^! 
the defendants' counsel, who were the actors in trictTourt. to 

prove the exist- 

the motion, were these : This was an action of JJ^J JfJ**«„^^2; 
debt on a bond, in the penal sum of 3,000 dol- IKn ISSft'^'the 

1 a • • T i» « /• -/» statement* in the 

lars, conditioned for the performance of cove-*»'**^ 
nants. The issue was on the plea of non tstfcx- 
turn. At the trial, in the Spring Term of 1813, a 
verdict waa obtained for the plaintiff^ with ten 
cents damages, and without any other verdict or . ^ 

assessment of a Jury. The plaintiff entered up 
Tiis judgment for 2462 dollars 75 cents, sued out * 
his execution, and levied on the property of the 
defendants, and sold it to satisfy this amount. 
The rule was discharged. The plaintiff's coun- 
sel denies, or does not admit, the existence Of 
the irregularities stated by the defendants' coun- 
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coLVMBu. gel, and neither the orifiinal record, nor an ex« 
^^N"*^^ emplification of it, or any other offi^al document, 
f TlS-^""** is adduced to prove these irregularities. 



The opinion of the Court was delivered bj Mr. 
Justice Chcves. 

The present motion is to reverse the decision 
of the District Court, and to make the rule abso- 
lute on several grounds ; of which it is onlj ne* 
cessary to notice the following : 

Ist That the judgmen| and execution ought 
to have been set aside for irregularity, because 
the judgment was entered . up for the sum of 
2462 dollars 75 cents, instead of the penalty of 
the bond, and because the execution was filled 
up for that precise sum, as damages asse8se4f 
when none were actually assessed. 

2d. Because the rule on the plaintiff to sub- 
mit the condition of the bond, and the special 
circumstances, to a Jury, ought tobave been 
granted. 

SfIditiaS2(?**"ro; ^^*- A^ ^^® accuracy of the brief is not admit* 
^^aST* nc^, ted concerning the irregularities in the judgment 

though the sum , /«• • i o n t 

ISiid'^by jIirT *^^ execution, and no official proof of them, ac- 
^uid bi^entered cordiug to thc rulo of Court on the subject exhi- 

ttp for the peoal- -.i.^i. .• • ,• n \ 

^y- bited, the Court can take no other notice of the 

first ground, than to say, that the judgment ought 
to have been entered up for the penalty of the 
bond ; it will make no order thereon. The judg- 
ment ought to be entered up for the penalty of 
the bond, and not for the precise damages^ even 
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where they have been assessed pursuant to th6 ^^^I'l^: 
Act of Assembly ; for th? apt says, " the judgment ^^^^;^^^^ 
for the penalty shall stand ds a security for the Lbsfl'^nmiond. 
sum so assessed by the Jury." 

2d. I am of opinion the rule on the plaintiflfto 
Submit the condition of the bond, and the special 
circumstances, to a Jury, to assess the damages 
actually due, was properly refused : it came too 
"late after an execution and sale. The act of As.- 
sembly does not make it imperative on the plain-* 
tiff to have the damages assessed by a Jury, be- 
fore he sues out execution. The language of 
the act is, he may^ and although this word will, 
where the object and sense of the law require 
it, be construed shall^ yet in this case they both 
show that it ought to receive it$ peculiar and 
proper meaning; 

The object was to prevent suits in equity,, 
where such suits are necessary ; but as they arc 
not necessary in all cases, the words ought not to 
liave been imperative^ because such words would 
have rendered the submission to the Jury indis- 
pensable in all cases. Where the plaintiff shalK 
deem it necessary, the act gives him the privi- 
lege, and where\the defendant shall deem it ne- 
cessary, it gives to him the power to compel the 
plaintiff to submit the measure of damages to a 
Jury, thus providing for all events and circum- ^ 

stances, without requiring any nugatory act. 
(Vide 2 Brev. 355. 1 Faust, 213.) But although 
the defendant may compel the plaintiff to suh- 

VOL. n. U 
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mitthe inquiry of damages to the Jury, he must 
do it before the plaintiff takes out his execution ; 
and the most rational construction xvhich can be 
put on theee words, " before he (plaintiff) takes 
out his execution," will be at any time before he 
is legally entitled to take out his execution, un- 
less he should voluntarily forbear longer to take 
out execution ; in which case, I should think the 
defendant entitled to a rule at any time before it 
was actually taken out. The precise time and 
manner in which the plaintiff and defendant shall 
respectively proceed under the act, must be de- 
termined by successive cases of practice, or by 
rule of Court. In this case it is enough to deter- 
mine, that a year after judgment, and after execu- 
tion sued out, and levy and sale of property, the 
application clearly came too late. 



jBay, JVbttj Johmofiy Cokock, and Gantt^ J. con- 
curred. 
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COLVXUA, 

Mtj. l«lt. 

The State offoinsi Burket and Boatrwht. s^n^^w^ 

^ state 

▼. 
BurketSiBmtrigK 

The prisoners were indicted for horse-steal- ,„ , ^. ^^^^ 
ing, and on the last day of the last Term at Gran- L^jf^^^ 

. 1 1 I/* •! T £• ,-aIltJie Jurors bat 

by, were brought up before Johnsofh J. for tnal. Ji;*^^^"*^: 
This day, early in the Term, had, at the request of Tnw"^^ ^^ 

. , • . ■«■* ** *• found, 

the prisoners^ been assigned for their triaL They g^ S'SjaS 
were arraimed^ and pleaded not guilty, and, on » SS^ti^Mii 
calling the panel, thirty Jurors only apf^eared; ^f^^SSiAti 
of these the prisoners, who had determined to be ^^te^M% 

hiTO boeo put OB 

tried together, challenged twenty, peremptorily, Jiii'{^*J;^|i 
and one for cause, as was also one oh the part of wSi '^'•'^•'^'*^ 

for. 

Hie state, so that there were only eight accepted, 
who had been sworn in the order in which the 
panel was called. The Court the nordered that a 
sufficient number of talesmen should be drawn to 
complete the Jury, but, on opening the box, it 
was found that it did not contain a list of tales- 
men, and the probability is, that none had ever 
been furnished by the fine collector, so that it 
became impossible to complete the Jury ; those 
that were sworn were therefore discharged, and 
the prisoners remanded to jail. And a motion is 
now made to discharge them, on the ground, . 
that having gone into trial, (by which I suppose 
is meant the swearing of the eight Jurors,) it ' 
ought to have progressed ; and that without th^ 
consent of the prisoners, the Jurors sworn could 
not have been discharged, or the trial arrested, 
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cowMBu, and that, therefore, the Court below ought not to 

v^*N.^^^ have remanded, but discharged them. 

State . \ 



V. 

Burket&Boatright 



The opinion of the Court was delivered by 
Mr. Justice Johnson. 

The ground taken, as well as the arguments 
and authorities offered in its support, are predir 
cated on the mistaken supposition that the trial 
had been entered into, or, in the wards of the 
brief, that the prisoners had been put on their 
trial. At what particular period, in the progress 
of the arraignment and other, formalities usu- 
al, and perhaps necessary, preparatory to a trial, 
the trial may be said to be entered into, or at 
which it may be said the prisoner is put on his 
trial, may be a question of some nicety, and it 
appears to me to be wholly unnecessary to con- 
sider it here ; for it must appear evident, that a 
prisoner cannot be put on his trial, unless he is 
before a Court in every respect competent to try 
the offence with which he is charged. How 
is the fact in this case.'* One of the members 
of the Court, indispensably necessary to the trial 
of this offence, a Jury, was wanting. To con- 
stitute a Jury, every lawyer knows that twelve 
lawful men are necessary, and that without this 
number no Jury can exist; the eight sworn, al- 
though they constituted so many constituent parts, 
were not a Jury, and, therefore, were incompe- 
tent to pronounce a verdict ;• and for the reasons 
stated, it was impossible to supply the deficiency. 
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The prisoners could not, tberefore, be said to 5{j"*»{^» 
have been put on their trial, and coiiaequently ' 
ai;e not entitled to the benefit of the rule insisted 
on in their behalf. 



state 

V. 

BvrkeUkBMtritbl 



Bay^ JVotty Cokock^ Gantt^ and Cheves^ J. con- 
curred* . 
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COLOMfIA, 
Ma J, 1B18. 

Edward Ptlant agmmt John Townsemi). 
On motion to set aside the service of a writ 

Motion to Mt , ^. . 

Ci* -""S: »n Kershaw District 

tiding out of the In this case the bhenn returned the wnt, as 

district, overrul- 



Pylant 

▼. 

TowoMod. 



ad. 



having been personally served on the defend- 
ant 

The motion to set aside the service was hot* 
tomed on affidavit, which went to show that the 
residence of the defendant was without the geo- 
graphical limits of Kershaw District, and that 
the service was made in the District of Sumpten 
This evidence was rebutted by other circum- 
stances and an affidavit, tending to show that the 
service of the writ was good for Kei:shaw Dis- 
trict. The defendant has appealed from that 
decision, and presents to this Court a copy of 
the affidavit in the Court below. 

The opinion of the Court was delivered by 
Mr. Justice Gantt. 

From a view of the whole proceeding, this 
Court is'of opinion, that the presiding Judge, in 
refusing to set the service of the writ aside, 
acted correctly, and the said decision is affirm- 
ed. 

Cokocky JS/ott^ Cheves^ and Johnson^ J. concur- 
red. 
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This was an action of assumpsit on two notes ^^ permuting 
of hand eiven for the purchase money of a tract ?aod.'*w'hon!ii^ 

^ • , on th« bond or 

of land. The defence set up, was a want of title Jj," hJi^BSo?/; 
in the plaintifT when he sold the land ; in .conse- \tt^t\Silwti 

* • • n 1 • good title in the 

quence of which the consideration of the notes l^i^^^ 
had failed. In support of this defence, several ruii«r ''to'* {£ 

'* , Court! of tbi« 

grants were produced, which ran into, and took ^i?'^jll?^iS 
offi parts of the land in question. In reply, the o^t i.i£tto''bS 
plaintiff gave evidence of a grant to John Arm- ^«J^ ^^yt 
strons^j dated as early as the year 1753, and^'^Vd^cS 

*^ *' •' a complete chain 

much older than any of the grants produced on2,/|^*t*"i^3*5;: 
the part of the defendant He then deduced a 8b^«r'a^better"Uo 

* actually aubaist- 

regular chain of title from John AtTostrong down to |25^r°* **^ 

Charles Richardson. Charles Richardson sold to 

Frcmcis Ross^ but had only given a bond to' make 

titles, which titles were never executed. Fran^ 

CIS Ross^ however, went into possession under 

that bond in the year 1779, and continued in 

possession until his death. He devised the land 

to his son Alexander^ who sold and conveyed to 

the plaintifiH and he again to the defendant; 

and possei^sion had accompanied and followed 

the sale from Francis Ross down to the present 

time. The defendant being apprehensive that 

the bond from Charles Richardson to Francis Ross 

might not be considered a substantial link in his 

chain of title, after the commencement of this 

action, procured a deed to be made from Charles 
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« ^"*f;« • Richardson to jikxander Ross ; also a deed from 

flmy, 1818. % " 

Ross to himself; and made a second conveyance 
himself to the defendant! 

Several objections were made to the plaintiflTs 
chain of title in the progress of the cause. 

Idt. That none of the deeds prior to the sale 
to Francis Ross ought _ to have been admitted 
as ancient deeds without proof of their execu- 
tion, because none of the persons to whom they 
were made had ever been in possession of the 
land. 

2d. That the deed to Charles Richardson ought 
not to have been admitted without proof of its 
execution, because there was an erasure and al- 
teration apparent on the face of it, in the part 
describing the land, which is a material part. 

3d. That as the defendant had offered to pay 
the money before the commencement of the ac- 
tion, if the plaintiff would produce a good title' 
to the land, he was, at least, entitled to an abate- 
ment of the interest. 

. All these grounds being overruled, the plain- 
tiff obtained a verdict for the full amount of his 
debt, with interest and costs. ' 

V 

The opinion of the Court was delivered by 
Mr. Justice^NoTT. 

This is a motion for a new trial, on the several 
grounds above stated. It is not necessary in this 
case to decide the question, whether a deed 
which is more than thirty years old may be read 
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in evidence as an ancient deed without proof, gJ'"';j{J' 

where it has not been followed by possession. 

For the possession of Francis Ross^ and k\l who 

have held uiider him, although he had only an ——— — 

equitable title, was suffii^ient to satisfy the law 

in that respect It is not necessary that the im- 

niediate grantee should have been in possession. 

It is enough that those have been who derivp 

title under him. 

The objection appearing on the face of the 
deed to Richardson^ appeared at first view to 
present a greater difficulty. But I think it was 
properly admitted. For whether an erasure be whether u e^ 

, , • • 1 TMure Id a deed 

in a material part or not, may soml^times involve Jj^ "!?iy"i„sr 



a question of fact as well as law. And although questVo'^^fact 

•^ , ^ , *8 well ai of law. 

^ it must be confessed, that this alteration does 
appear to have been iqtended to give some effect 
to the operations of the deed ; and such, per* 
haps, as would in ordinary cases have authorial* 
ed its rejection ; yet in this case its admissioki - 
could furnish no good ground for a new trial. 
The land was sufficiently described in other 
parts of the deed ; and the only object of th}s 
alteration, was to identify the property. But it 
was the title only, and i^ot the identity, that was 
in issue. And' whether it even had that efiect, 
was a matter to be determined by evidence, air 
eiende; and, therefore, was proper for the con- 
sideration of the Jury. But 1 consid€^r not pnly 
the alteration, but the deed itself, as imn^p^i^l 
in this case. PeradN^ting sndb a defence in an $mb^^ 

VOL. If. X 



/ 



162 REPORTS OF JUDICIAL DECISIONS 

coLUMBu, tion of this sdrt, where there has been no evic- 

May, 1818. ' 

"^^^^-'^"^^ tion, and, only a general warranty of title, is pe- 
jV.^ culiar to this state. It was originally an usnr* 
pation of power in our Courts, to prevent a cir- 
cuity and multiplicity of actions. But it has too 
long prevailed, and the correctness of it been 
too solemnly adjudged, to be now questioned^ 
The policy of il, however, is not the less ques- 
tionable ; and the principle is not to be extend- 
ed. I believe the decisions have never gone so 
far as to allow a person to avail himself of this 
defence, merely because the plaintiff had not 
produced a complete chain of title in himself; 
but the defendant must show a better title actu- 
ally subsisting in some other person. As soon, 
therefore, as the plaintiff showed an older grant 
to John Arinstrong than those produced on the 
part of the defendant, there was an end of the 
defence ; and the possession of Francis Ross^ and 
those under him, with the evidences of title 
which they possessed, gave the defeiidant a 
good and indefeasible title against all the world. 
If every deed from Jlrmstrong to Ross had been 
blotted out of the chain of title, the defendant 
could never have been disturbed in his posses- 
sion. It is worthy of remark, also, that the ob- 
jection does not come from a person claiming 
adversely to the defendant's title ; but it is the 
party himself raising an objection to his own 
title, the validity of which no other person has 
ever contested : and that while he still remains 
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in the, quiet undisturbed possession of the pro* 
perty. The motion then cannot be granted, on 
either of those grounds. 

The next question is, whether he was entitled 
to an abatement of interest ? Perhaps the diffi- 
culty of ascertaining the extent of such abate- 
ment, if any should be allowed, would be a suf- 
ficient answer to that question. The defendant 
purchased several tracts of land from the plain- 
tiff; the relative value of each does not appear 
to have been taken into consideration at the time 
of the contract, nor to have been ascertained 
since; and it is somewhat doubtful, at least, 
whether there are any data by which, according 
to the rules and practice of this Court, that fact 
could be ascertained. But it is unnecessary now 
to decide the question. The defendant had 
never made a tender of the money ; he did, to be T'T"** ^ *<^^"'^* 

^ ' ' tender, or what 

sure, say he would pay, if the other would show The ^sroB^ 
him a good title. But no exhibition of money ""^^^ ?2j"J^«j* 
was made ; and there is no evidence that he ever J,^^® p""'^*"««-"°- 
Was ready to pay. But besides, he has always 
been in the peaceable enjoyment of the property ; 
and if it was worth the price contracted for, the 
use and occupation w^re worth the interest. It 
was indeed proved that some person had threat- 
ened to indict him, unless he desisted from cut- 
ting timber on some part of the land ; but that 
was a mere empty menace, which was not to be 
regarded. It is to be presumed that he ita» 
made acquainted with the plaintiff's title when 
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cowMjiA. he purchased, and relied upwi his warrantj, Uk 
which he might have had recourse if he had 
been evicted. On all the grounds, therefore, i 
- am of opinion the motion ought to be rejected. 



Bay^ Cokock^ Gantt^ JoAiuon, and Chev^^ J. con^i 
curred. 
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Datid Cowan against William M^Cullough. 



Mfty« 1818. 



Coma 
M'Cullovtk. 



This was an action of debt commenced on a . 

Id a bond, cod* 

bond, in the penalty of 3«0 dollars, with a condi- gi\S;:*'iitiS!5h 
tion to make good and sufficient titles in law to a ««» "'r/vi'twi; 

^ yet the ■peeiml 

certain plantation, or ti*act of land, containing Sr'eriSto u^w 
180 acres, on or before the Ist December, I808. wr**" "* 
The defendant pleaded a general issue of nan est 
facttim. The plaintiff proved the bond, and that 
the vsdue of the land was 179 dollars 25 cents, 
and ihat he had paid onlj a part of the con- 
sideration money for ihe land, but how much he 
knew not. 

The defendant then stated to the Court, 
that he could prove that, directly after the 
commencement of the action, he tendered to 
the plaintiff a title deed for the land, which 
he refused to accept. He also offered to prove 
that the plaintiff had not paid for the land, for he 
had been obliged to sue him to recover the 
amount, which he (the plaintiff) was to have paid 
him, the defendant, for the land. It was the 
opinion of the Court below, on the trial, that the 
defendant was precluded from going into any 
evidence but that which was applicable to his 
plea of its not being his deed : and such was 
the old law, where the party could set up no 
matter extraneous to his plea. 

The opinion of the Court was delivered by Mr. 
J ustice Grim^h. 
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But it seems the better opinion, that under our 
act of Assembly, (I Faust^ 213,) that in cases of 
this kind, to prevent unnecessary sufts in equity, 
where bonds are given, conditioned for the per- 
formance of covenants, or for the delivery of pro* 
perty, or for things other than the payment of 
money, that the plaintiff may, in alPsuch cases, 
before he takes out execution, (and the defendant 
may by rule of Court compel him thereto,) sub- 
mit the condition of such bonds, and the special 
circumstances, to a Jury, in like manner as on a 
writ of inquiry ; which Jury may assess and fix 
the debt or damages actually due. Upon this 
act it is thought reasonable that the defendant 
should also be let in with such proof of special 
circumstances as he may have in his power to 
prove ; and I am disposed to relinquish the opi- 
nion I fon&ed on the trial, as to the inadndissibility 
of such testimony, and therefore am of opinion 
that the motion should be granted. 



Bay^ JVott^ Cokock^ Johnson, CheveSy and Gmitj J. 
€oncurred. 
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Moses LoTT against Burrel and Thomas Sandi- 



COLCMBIA, 

May, 1818. 



FER, Administrators. . . . ^. 



liOtt 



Adm*rs Sandifer. 



The motion in this case is to set aside ihe de- fuw'to^^a™^ 

cree of the presiding Judge, and for a new trial, f^g;^^"''!'*"*^^^^ 

It appeared on the trial of this summary pro- Smmwed m^w 

, , ^_ _ contsmptt and 

cess, brought by the plaintiff, as bearer, on a note jjjsjjy ^^?f °JJ 
of hand, against the administrators of Abraham be^unfftheco" 

, , tempt and an? 

Sandifer^ that the note in question was payable »"«' 
to William M'Cullough^ or bearer, who had # en- 
dorsed the same to the plaintiff; that the obligoi^ 
had made their mark, and that there was no wit- 
ness to the note. It appeared that the note 
could not be proved, situated as it was, but by 
the evidence of M^Cullough^ and that he, there- 
fore, was introduced as a witness on the trial ; 
and as the note was payable to him, and he was 
an interested witness, he was objected to ; but 
he produced a release from plaintiff, and, upon 
his being sworn on his voir dire^ and questioned 
whether there was not a secret understanding 
between him and the plaintiff* respecting the 
note, if it should be recovered, he refused to an- 
swer ; upon which the presiding Judge, conclud- 
ing from his silence that he had a latent interest 
in the note, which he was unwilling to discover, 
decreed for the defendants. 

The opinion of the Court was delivered by Mr. 
Justice Grimke. 
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Colombia. I am of opioion that a new trial should hd 

May, 1318. *^ 

^^^"N^^' granted; for, although the presumption arising 
.^ , c .^., from his refusing to answer as to his interest* 
' seemed to be strong, yet it was not conclusive : 

for he might have had other reasons than the one 
inferred by the Judge. The decree, therefore, 
was founded on a presumption of his interest, 
but the law is clear that an interest must be 
proved, not presumed. Besides, if a witness is 
permitted obstinately to persevere in silence, 
what case could be tried without some of them 
persisting in this kind of contumacy ? Would it 
not be placing the justice of the country in the 
power of the most hardened and abandoned 
members of society, and permitting them to de- 
feat the just and legal claims of their fellow-citi- 
zens? This consequence would be obviously 
the result; to prevent which, the Courts of jus- 
tice are armed with complete and plenary pow- 
ers, viz. that of commitment to the common gaol 
of the district, there to be kept close confined^ 
without bail or mainprize, until the contempt 
was purged according to law. This is the mode 
which should have been adopted, and which 
makes it, therefore, obligatory on this Court to 
grant the motion for a new trial. 

« 

JVott^ Cheves^ Colcock^ Gantt, and Johnson^ J. 

concurred. 
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V. 

MoUiershtd. 



It is kieumbcift 
on a party who 

"a 
fur- 



This was m action of trespass to try titles to 
two small island^ in the Catauba River; and the compiJi^^of 

1 . /«-i</Y*i 11 1 ▼aroict, to f— 

only question of aifficytty was^ whether ^'^^J^'^^^i^^^^t- 
were or were not included iq the defendant's ?SViats"ind«u^ 
gr^^nt? The Jury, contrary to the opinion of the iiVi;*Je*f?ui?rf 
presiding Judge, fqqnd a verdict for the defend- VSdSt^wM'**^ 

TiTi/» gainst the opinion 

ant ; which, in effect, established the f^ct, that °'^/t'S'^j%|ft^ 
the islands were included in the defendant's JJ^S''"***'*'^ 
grant. The report of the ca^e, as it should, 
refers to the plats of re-surveys, and the accom- 
panying explanations for the facts on this ques- 
tion of difficulty ; and these, by the much lament- 
ed death of Mr. Hooker^ who conducted the 
cause in the Court below, on the part of the 
defendant, have been lost. 

N 

The opinion of the Court was delivered by 
Mr. Justice Johnson. 

In ordinary cases I should think, that this 
Court was bound to support a verdict, unless 
the party complaining of it was capable of de- 
monstrating that it was erroneous, on th^ pre- 
sumption that the Jury had decided correctly on 
a question which it was their peculiar province 
to decide. But in cases of this peculiar cha- 
racter, when the opinion of the presiding Judge, 
which though not conclusive, is entitled to great 
weight, and the verdict of the Jury, on a ques- 

voL. n. Y 
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May, 1U18. 



Voaevnai 

« 

▼. 
Motbenbed. 
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tion within their province, are in direct opposi* 
tion ; and especially, when the most important 
evidences on the point in dispute have been lost, 
without the fault of the partj, strong reasons 
are furnished for sending this case back. 

I am, therefore, of opinion, that the motion 
for a new trial ought to be granted, unshackled 
by any opinion on the disputed point, as from 
the partial view of it presented here, no conclu- 
sive or satisfactory opipion can be formed. 

Bay^ JMott^ Cokock^ and Cheves^ J. concurred. 



I 
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The State against Eli Alexander and others. 



CoLraniA, 
May, 1818. 



StaU 

Atexaoderaod 
otben. 



Eli Akxand&rj Jtbraham Alexander^ WiUiam Hen- . 
ru^ and Samuel M'JVair, were indicted and tried » ManS^r^ 

.a riot a^aioat ae- 

for a riot, at the l^t Court held for York Dis- i^i;2**5 ^ 
trict, before Mr. Justice Cheves. After the evi- SS?!? "ttem^wS 

not sufficient for 

denoe on the part of the state was closed, the tteTou*?^wiuM 
counsel for the defendants moved to strike the me ^t !if the 

indictmeot, with 

name of M^'JVair out of the indictment, on the SiaTwiSeiUto; 
ground that no evidence had been fnven against ^tthJi^^ii 

^ o O . of the AtiorneT 

him, with a view to make him a 'witness in their S^fSiht^^ 
defence. It had appeared in evidence, that 'Toi^eachthe 

'^^ ' credibiijty of e 

the prosecutor, JSTohle Bolden^ was at work in J/^SiStoSS 

the woods not far from the main road: that "^o. <Miiy of ge- 
neral reputatiee. 

M'J^air came up the road, as if coming from 
the house of ObacUoh Alexander^ the father of two 
of the defendants, to the place where the pro- 
secutor was laboui^ng, and stayed and convers- 
ed with him for about half an hour ; that he then 
returned towards Obadiah Alexander's^ and in 
about half an hour afterwards came back, in 
company with the other defendants, to the place 
where the prosecutor was at work, continued 
with them at this place, where their conduct was 
riotous; accompanied them while they pursued 
the prosecutor to his own house, whither he fled; 
continued with them there during the whole of 
their riotous conduct, (which did not amount to 
actual personal violence to the prosecutor, but 
consisted of abuse, threats, and manifestations 



State 

AlezMNter and 
others. 
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r 

cjumiiA, of an intention to commit acts of violence on 
the person of the prosecutor,) and went away 
with them ; but he neither threatened or abused 
the prosecutor, nor gave any direct manifesta- 
tions of an intention to aid the other defetidanls 
in their thi'eatened attack. On being cross^el^ 
amitied to the point by the defendants^ counsel, 
the prosecutor declared his belief that M^JSmr 
accompanied the other defendants as a spy. 
The presiding Judge reftised the motion, oh the 
ground that tJrere was some evidence, if not fiiH 
and sufficient evidence, which ought to go to the 
Jury. 

The counsel for the defendants then gave evi- 
dence to impeach the character of the prosecu- 
tor, and evidence was given in reply to sustain 
it. The counsel for the defendants, al&o, gave 
in evidence, the declarations of the prosecutor, 
accusing some of the defendants of having dug 
a pit in the road for his wagon to fall into, and 
of having mutilated a sheep of hiB, which they 
proposed to show were unfounded accusations, 
and which they contended went to prove such 
malice in the prosecutor towards the defendants, 
as would affect the credibility of his testimony; 
and were proceeding to offer further testiniony 
of these and, perhaps, other like facts, when 
they were restrained* by the Court from doing so. 
The Jury acquitted M'JVair^ and found the other 
defendants guilty. 
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A motion for a n^W trial is now made, on the • t<**'''*sj» 



following grounds.* viz. 

Ht That M'JVair^s name should have been ,,_ j: 



struck out of the indictment. 

2d. That the presiding Judge improperly re- 
jected the evidence which was offered of the 
malice of the prosecutor towards the defend- 
ants. 

The opini<>n of the Court was delivered by 
Mr. Justice Cnfcvfes. 

^ The ground on which I refused to strike out 
the name of M'Xfair at the trial, was, that evi- 
dence had been given, which, whether sufficient 
to authori^ a conviction or not, ought to go 
to the Jury. There was certainly evidence 
bearing directly on the i&sue. If the Jury had 
^und the defendant giiilty, I should have been 
satisfied with the verdict. 1 think, therefore, 
the refusal to strike out M^Jfaiis name was cor- 
rect, on this ground ; if it be a correct ground 
on which to put the question. But I am of opi- 
nion it is not. 1 know such tnotions have been 
frequently made and granted by the Court ; but 
It think such a motion could only be legally 
granted by consent of the Attorney for the State, 
and by considering it as equivalent to a motion 
on his part for leave to enter a noli prosequi as to 
the particular defendant If the Court has any 
power over such a case, it is probably by advis- 
ing the Jury to find a verdict of acquittal gis to 
such defendant 



Alexander aod 
others. 
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coLUMBu. I think, too, the evidence which was offered to 

Miy, 1818. ' ' 

v^^^'-^' impeach the credibility of the prosecutor's testi- 

AiezaiTder and ^^^7 ^^* propcrlj rcjected. The books point 

''^^''- out but two modes of impeaching the credibility 



of a witness by testimony; 1st, By showing his 
general character for veracity to be bad ; and, 
2d, By showing that he has at other times made 
declarations on the same subject contrary to what 
he swears at the trial. (Peake^ 126. PkHUps^ 212.) 
But a witness cannot be examined to matters ir- 
relevant to the issue, for the purpose of contra- 
dicting his testimony on these matters, and there- 
by impeaching his testimony. {Phillips^ 210.) 
Nor am I aware of any authority which authori- 
zes the reception of particular facts irrelevant to 
the issue, though they may be calculated to af- 
ford an inference of malice in the witness, to- 
wards the party against whom he is called. A 
witness is not expected to be prepared to do 
more than support his general character for 
truth, and his consistency as to the particular 
facts to which he deposes. The testimony re- 
jected had no relation to the general character 
of the witness, and was irrelevant to the issue, 
and therefore inadmissible. I am consequently 
of opinion a new trial ought not to be granted. 

J5ay, JVaff, Colcock^ and Gantt^ J. concurred. 
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^ 

» 

ffOLVMBU, 
Mty, 1818. 

Daniel M*Mahon against Thomas C. Taylor. v^'n^^^ 

^ » M'Mahoa 

▼. 
Ttylor, 

This was an action of trespass, to try title to a 

small portion of land in the village of Pinckney- STO*%£l*'- 

Vint:. the residue of the 

tract to the plain* 

M'MahoHj the plaintiff, had purchased a tract pte'ce"i^2Sfo? 
of land, of 300 acres, which formerly belonged to oo tbi*'*S«twn 

, , boundary, there 

James Bankhead^ to whom it was originally grant- S^^JS? bSv^S 
ed, on which the village of Pinckneyville was vifia^!" ^rwcS 

' . ° "^ might be iegard- 

fiitnatAil ed as a way ot 

Diiuatcu. common, yet the 

mi_ * *r 1 J 1 1 ji • * plaintiff could 

This site was selected by the commissioners hare no right to 

*' it, though it 4ras 

for erecting the court-house and public buildings, S* ?J ^J^T^m- 
when the former District of Pinckney was laid S3d the SSenS^ 

*' ant, who ow^ied 

off into a separate jurisdiction from the old ^dis- i5^"{fSJp,5^°*iJ 
tricts of Ninety-six and Camden* 

After the situation had been fixed upon by 
the commissioners, on the part of the state, and ^ 
Mr. Bankhead, the proprietor of the land;, con- 
jointly, they proceeded to run out the western 
boundary of the village. And Mr. Broivn^ an in* 
telligent surveyor, swore upon the trial, that he, 
in the presence of the commissioners and Mr. 
Bankhead^ jointly, and at their request, did pro- 
ceed to run out this boundary line, which was to 
be the permanent limits to the west of the said 
village ; in which line he marked a post oak as a 
station tree, which was still upon the said line, 
or the stump of it, which remains to this day. 

That some short time afterwards he was employ- 

• 

ed to lay off the town, which he didj and after 



176 



REPORTS 6F judicial DECISIONS 



COLtTMBU, 
May. Ml:i. 



ftl'Mahon 

V. 

TayJor. 



running out the squares for the public buildings, 
he proceeded to run out the streets in said town, 
which were all run parallel with the western 
' boundary of the village, or at right angles to or 
from it. 

He further proved that he afterwards ran out 
the lots of the village, manj of which were after- 
wards sold and disposed of to private individaals. 
That in laying off these private Jots, a 9pace of 
33-^ feet was left between the western boundary 
of all these lots situate on the west part of the 
village, and the orignal western boundary fixed 
by him in the presence of the cooimissioners and 
Bankhead^ which he said would answer very well 
for a street or outlet, for villagers ip that part of 
l^he town; and this vacant space, or street, is 
laid down on the plan of the town. 

Mr. Tayhr^ it seems, had purchased a lot pr 
lots adjoining this space thus left open ; and has 
run his fence, or trespassed, upop this space, 
about halfway across it, ^ay 16 or 17 feet, and it 
is for this trespass, or supposed trespass, th^t 
the present action was qomi^enced by M^M^hon. 

M\Mahon^ the plaintiiF, claiqis under t|ie exe- 
cutor of Bankhead^ who sold the regidu^ of the 
original tract of 300 acres to M'^Mobon^ with an 
express reservation of the town of Pimkneyvilje to the 
public and private lot owners. So thgit t)ie great 
question in the ca^e was, wjiethgy M'J^^^tfwn'^s 
yight tQ the land, under thi^ convj^yajic^? ®x- 
tended up to the rjgar lipe of those lot?, or w^as 
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confined to the western boundary line of the 
town, as originally laid out, by Mr. Brown^ the 
surveyor, in the presence of the commissioners 
and old Bankhead. 

The J ury, after considering this case, were 
clearly of opinion that M^Mahonh claim on that 
quarter of the village could not extend further 
than the original boundary line of the village, 
and therefore found for the defendant. 
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COLUKBIAf 
May, 1818. 



M'Mahon 

v. 
Taylor. 



The opinion of the ^ourt was delivered by 
Mr. Justice Bat. 

I was of opinion *at the trial that the verdict 
was correct, and that M'McJton had no right or 
title to any part of this space or street, and am 
still of that opinion; and hoiy^ver Taylor may be 
liable to be indicted for a nmsance, for stopping 
up a space'left for a street, tbaf gave no right or 
title to M'Mahon. 

I am therefore of opinion that the motion ^r a 
new trial should be refused, and my brethren 
concur with me in this opinion. 

J\b/f, Cokock, Cheoes^ and Gantt^ J. concurred,, 
Joknson^ 3. having been concerned, gave no^ 
opinion. . 
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May. 1818. 



Ex*n T«yldr 

V. 

M'Donald. 



ExECVTORS OF LfeOWARD TaTLOR Ogoinst RODERK^K 

M'DoifALD. 



Ao account on 



Its face i« barred Tfied before Mf. Justlce Bay. 

bf the statute of ^ t7 • 

tbe'?iL?^iir eo- Thig was a case upon a sum. pro. which it i^ 
ffelirflndairt^dSi- ^^^^f caiHe before me at Fairfield, m which k i^ 
^S'££^ said, (and I have nd doubt of the fact,) that I 

further proof,w ill ■••/*» t 

S^unt' ou/Sf t*be S^^^ ^ decree for the pi^uitiiS It must have 
Sll"mkke'*'te"?" bccn givcn in the hurry and bustle of business? 

mony for himself, , /. i rr* • i i • 

Sii^wi clUS!"^ ^ ^"^ conclusion of the Term, without having 
a true and correct state of the case; but it ii 
due to justice, that wherev^ a mistake of that 
kind has happened, it should be rectified. 

The opinion of the Court was delivered bjr 
' Mn Justice Bat. 

From the true stateipent submitted on i\M 
motion, that the sum. pro. in this case, bad i^sii^d 
for the recovery of an account which bad evi- 
dently been barr^ by the statute of limitation^^^;: 
and that to take it out of the statute the plaii»» 
tiff's testator himself had given credit for a pay- 
ment which the defendant knew nothing oS, and 
there was no other evidence of such payment, 
but the entry of the plaintijQT himself to take ^ 
case out of the statute. 

If this circumstance had come fully out before 
me, at the Circuit Court, I certainly should 
have decreed for the defendant, or ordered a 
nonsuit. As it is a well known maxim in law, 
that no man shall be a witness in his own cause: 
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Sx*n Tiylor 

V. 

M*Dofiald. 



and lo permit a man by single entry of this kind, f,7'''^{^ 
after a case has been barred by the statute, 
without any other evidence, would be in direct 
contradiction to this wise maxim of law. And 
upon this ground I gave a similar opinion, and 
^cided a case the other dciy at Camden« 

I am, therefore, of opinion, that the decree 
•bould be reversed, andi judgment of nonsuit 
efntered. 



GrimkS^ NotU Cokock^ and CkeveSy J. concurred 
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V. 

liittlefleld. 



A penon pur- 
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CoLCMMA» 
Majr, 1818. 

GabkieL Benson agmnst William Littlefield. 

This was an action on a note of hand giiren 

foV'Siy Mo°?o~ ^^ P^^' ^^^ *"^ price of a negro fellow ; a poriidn 
l!id' M^Jtoa2i\y of consideration money havinsc been paid down 

kScw tG"iI15S •^"^''^ ^^^^y P"ce, 200 dollars. Defence, unr 
halving h^^^iTfii soundness of the property sold. To support 

lita service. ••,/. JTJT^ jrr 

S^^S^d fo? red? *"*® defence, the defendant proved that the ne- 
incu tlfm *"?£ gro had the cholic two or three times before ibe 

price, aod tbe eir- 

cuDutaoces oftbe pur^^hase ; and that he had it several times af» 
terwards, but upon drinking* a little spirits and 
black peppier, he got better. It was also prov. 
ed, that the fellow was old ; and that the price 
paid was only 200 dollars. 

For the plaintiff, in reply, it was proved, that 
the defendant knew the negro well before he 
purchased him, that he had Uved with him, and 
had known him for several years ; that he work- 
ed for defendant at the time he purchased him, 
and that he had been in his employ for seven 
weeks before — that defendant had hired him to 
grub ; that defendant, a year after the sale, ap- 
plied to one Rochel to borrow money to pay for 
the balance of his price, having paid part of the 
money after the sale ; that during all this time, 
he never complained of the negro, or offered to 
return him, although the sale was mad^ for a 
year before the suit was commenced. It was 
further proved, that the fellow was a competent 
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hand, though slow, beii)g old, except when he 
had the cholic. / 

From thia testimony the Jury f^und for defen- 
dant 



Columbia, 
May, 1818. 



BenMB 
Littlefieid. 



The opinion of the Court was delivered by 
Mr. Justice Bay. 

It is extremely difficult to iBnd out upon what 
principle the Jury found their verdict for defen- 
' dant in this case- The negro, it is true,, was old ; 
but the price paid corresponded with his years, 
200 dollars only. The defendant knew him 
well, he had lived with him a considerable time 
before he purchased him, and the complaint 
he was subject to must have been known to the 
defendant, and it was easily cured or removed; 
that he wanted to borrow money to pay for him ; 
and what is most extraordinary, he never offered 
to return this negro till the suit was brought, 
which the law requires in order to justify a re- 
cision of a contract. Upon the whole, the con- 
duct of the defendant has much the appearance 
of one of those pretexts which are too often 
made use of to get rid of bargains fairly enter- 
ed into. 

I am, therefore, clearly of opinion, there should 
be a new trial in this case ; in which opinion all 
the other Judges concur. 



Cokock and Gmtfj J. concurred. 
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LHtMleld. 



coLiTiim, NoTT, J. I concur in the opinion, that a new 
trial should be granted ; but whether it was ne- 
cessary that the negro should have been return- 
ed before the defendant could set up this defiance, 
I give no opinion. 

CiBBVEi;, J. 1 concur in the opinion, that a 
new trial be granted* 



Johnson^ J. having been concernedin this cause^ 
gave no opinion. 
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JoHjr PoAG, Assignee, against Nathan C. Wade ***' ^"'' 



and Thomas M'Donald. *"?« 

^p, . W.liT.M*0oiiild 

1 his was a summary process brought by the 



Want uf cooii- 



1 • • ^w, « "^ • TV am of coon- 

plaintiff agamet the defendants on a note of hand, JS'JJ?"" SJiS 
which had been transferred before due. The^^bSSSf 

J, /» due to aa emiat- 

defence went to show a want of consideration ; Tm iJS;«/T: 
but there was no proof that the plaintiff had any '*'~-^'***^ 
knowledge of this fact, or that he was not a fair 
hana Jide holder of this paper for valuable consi- 
deration : so that the sole question on this trial 
wae^ whether the proof of a want of considera- 
tiw, as in this case, (the note having been given 
for an unspund horse,) could be set up to bar a 
recovery. The pr^iding Judge determined the 
case in the affirmative; and aa appeal is made 
to th»s Court to set aside that decree. 

The opinion of the Court was delivered by 
Mr. Ju&tice Gantt. 

I am of opinion that the decree ought to be 
set aside, inasmuch as I conceive the principle 
of the law to be the reverse of that established 
by the decision of the presiding Judge. A want 
of consideration cannot be pleaded against the 
cjaim of an endorsee, standing in the character 
of the present plaintiff: that is, a bam fide bolder 
of a negotiable paper, endorsed before due, for 
valuable consideration, and without any notice 
had of a want of consideration* I think a new 
trial should be had. 

Grimke, JSqU, Cakackj Johnson^ and Cheves^ j/ 
concurred. 
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COLtriTBIA, 

tfay, 181S. 



Adm*r M'Claoe 

▼. 

Elders. 



Cornelius, A. Vauters, Administrator of Huori 
MClane, ag'otn^/ John Elbers. 



trJ?" 'fcretbJ This was an action of debt brought on a jodg- 
dic7fOT? c'ertJfn ment in trover, to recover a balance due there- 
S;?S>perty7thf on, and verdict for the plaintiff! 
*2rt?ins8i?"of From this verdict the defendant has thou£;ht 

the iKernative in ^ 

STISr^pfaiDTfff proper to appeal, on three grounds, for a new 
u^^bTtum. trial, and relies on the two first grounds as be- 
Jj^^'y"in dli! ing also sufficient to justify this Court in order- 
SSrWandpur-ing a. nonsuit to be entered up. Before I pro- 

cbsMd by the O r r 

£S?^wI"im te ceed to notice particularly the nature of the er- 
^thtb? aitirna- ccptioHs takcu in the brief, it is essential to a 

rite by the de- *^ 

phS maV'gS correct understanding of their merits, that the 

OB for the balanc^ • . '^i/* j* tii* 

ofthedamaises. circumstanccs in the lormer action should be 
brought to view. The action of trover wits 
brought for the conversion! of three negroes, 
wherein the Jury who tried the case gave th^ 
following verdict: " We find for the plaintiff 700 
dollars, which sum is to be released by the 
plaintiff on the delivery of the negroes mention- 
ed in the within declaration." On this verdict 
judgment was entered up by the plaintiff on the 
28th day of May, 1807. One month thereafter 
the defendant obtained an injunction in equity, 
whereby further proceedings at law were sus- 
pended till the month of February, 181 1, when 
the injunction was dissolved. On the 28th May, 
1811, the plaintiff issued his execution; and on 
the I2th July following, it was levied on the thr^e 



AdB'r M*€lue 

V. 

Eblen. 
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taegroes, the subject matter of the action. They Suy'^fJii' 
were sold in due form of law by the Sheriff, on 
the 5tb of August, 1811, and purchased by the 
plaintiff at $660. The present was, therefore, 
an action to recover a remaining balance^ due on 
the former judgment, wherein the plaintiff has 
obtained a verdict, as before stated. The de- 
fendant now moves this Court for a new trial, on 
the three following grounds, relying on the two 
first for a nonsuit. 

Ist, Because the presiding Judge ought to 
have directed the Jury to find for the defendant, 
inasmuch as tlie defendant had complied with 
the condition annexed to the original verdict, on 
which this action was founded. 

2d, Because the original levy, which was pro- 
duced by plaintiff for the purpose of showing 
that defendant had not complied with the origi- 
nal condition of the verdict, was wrong ; being 
in the name of the Deputy Sheriff, and not of 
the Sheriff himself, and^ 

3d^ That the verdict was contrary to law and 
evidence. ^ 

The opinion of the Court was delivered by 
Mr. Jurtice Gant^t. 

It is proper to remark that the first ground 
was taken on the trial below, and was there con- 
tended to be immaterkl whether the plaintiff 
came to the possession of the n^roes by the de- 
Urery of the defendant, or by purchase at Sbe^ 

VOL. II. • 2 A 



186 REPORTS OP JUDldlAL DECliSlONS 

Columbia, riff 's Sale : That the latter mode of comins at 

May, 1818. ^ 

^^^v-^^ the possession of the negroes, would operate in 
AUm'rMciin. j^^ ^ ^ Virtual fulfilment of the terms of the 

Elden. 

— — — verdict. It is not pretended that the defendant 
' did ever voluntarily put the plaintiff in posses- 
sion of these negroes; on the contrary, during all 
the time, from May, 18()7, to August, 1811, (four 
years and three months,) he discovered no dis- 
position to avail himself of the alternative, hel,d 
out to him by the verdict of the Jury, for deliver- 
ing up those negroes in satisfaction of the sum 
recovered; and the argument here, on this 
ground, is still predicated on the supposed legal 
eflfect of possession acquired under the Sheriff's 
' sale, and is considered as being tants^mpunt to a 

delivery by the defendant himself. The fallacy 
of such conclusion will be strikingly obvious from 
the slightest examination. By a verdict in tro^ 
rer, the property converted is no longer in the 
plaintiff, but has passed, by operation of law, to 
the defendant ; the Jury have no power to di- 
vest him of this legal right, by any accompani- 
ment attached to their verdict, not sanctioned by 
law. The plaintiff can recover damages merely 
in this action for the injury which has been done 
him. It sometimes happens, however, where a 
plaintiff is willing to take back the property, or 
where justice seems to sanction the proceeding 
from special circumstances, that a Jury will 
find such a verdict as was given in this case. The 
law, for many years past, has been seen to look 
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down with complacency, and, perhaps, delight, S?ay!?8/i* 
at every endeavour to promote the principles of ^^^^^'">^ 

^ , . . * < '^ Adm'r M'ClaM 

justice ana right, in a way which shall be least j,,^^ 

oppressive to its votaries, and, therefore, had ' 

seemed to sanction this form of verdict ; a ver- 
dict which imparts to the defendant the choice of 
availing himself of either alternative ; but it will 
not suffer its benignity to be trifled with, or in- 
sulted. It regards the delay as the denial of justice, 
and, therefore, if the property is not returned 
within a reasonable time, by which is to be under- 
stood so much only as is necessary for that pur- 
pose under existing circumstances, the plaintifi'is 
no longer restrained by the terms of the verdict, 
but may immediately after avail himself of the j us- , 
tice of the law, in calling on the defendant for the 
damages awarded against him. This privilege 
the pfcaintiff* was in the act of enforcing by his ,ex- 
ecution, when he was impeded in his course by • 

the application which the defendant mad^ to the 
Court of Equity. For four years and upwards 
the plaintiflfwas prevented from coming at the 
fruits of his judgment ; at length, the case not be- 
ing tenable in equity, the defendant is consigned 
back to law : the plaintiff* proceeds with bis exe- 
cution; the negroes are sold under it, and are 
purchased by the plaintiff"; the law, therefore, 
and not the defendant, has given the plaintiff* the 
possession and right of property in the negroes 
in question ; a right which before was in the de- 
fendant ; and the act and operation of law work- 
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coLvunA, ing bjr constmini upon the defendant, and in dU 
rect opposition to his will, can, in no correel 
sense, be taken for the act and choice oS the de- 
fendant himself The first ground, tlierefore, in 
this brief is entitled to no weight or considera-^ 
tion, either as a ground of nonsuit, or for a new 
triaL 

There is something of complexity in the se- 
cond ground as taken, and the inference intend-^ 
ed to be drawn from it, not very intelligible. If 
by it is to be understood, that the plaintiff's pos- 
session of those negroes is not a legal one, by 
reason of the le?y having been made upon them 
by the Deputy Sheriff, and not the Sheriff him- 
self, it would seem to contravene the purport and 
object of the first ground as taken. 

By whomsoever the levy may have be^i made, 
the sale in virtue of it was the mean by which 
the plaintiff became possessed of the negroes ; 
and the defendant relies in his first ground on 
the efficacy of this delivery in law, to exonerate 
him from all further responsibility. The legality, 
or illegality of the levy, however, is not a ques- 
tion before this Court on the present appeal. 
Had it been deemed expedient, the question 
might have been made in the action of trover, on 
a motion to set aside the execution for that 
cause ; but in the present case it certainly af- 
fords conclusive evidence to show that the con- 
dition of the original verdict had not been com- 
plied with, whether the levy made was legal ox 
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illegal. I therefore see nothing in this ground coluuta, 
which could justify a nonsuit or new trial. . v^rv^v^ 

On the third groundi| that the verdict was coif- ''^*^'«« 
trary to law and evidence, I have only to remark, ■■ 

that finom the preceding observations, I am of 
opinion that it is consistent with both.- 

« 
CtrmkSj Bay^ Cokock, a^d Jofmsorii J. concur- ^ 
red. 



CifKVES^ J. I concur in the foregoing opinion^ 
generally, for the reasons assigned by my brother 
Gantt. I think these alternative verdicts, as to 
the return of the property, become binding only 
by the mutual acquiesq^ce of the parties, 
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Columbia, 
May, 1818. 

Quwlea' 

V. 

Ex'rs Taylor. 



Richard Quarles against Executors of Williai^ 

F, Taylor. 



»2me)*uiu°k The present was an action of debt, brought on 
nesro^wboproT-a bond, fi^iven by the defendant, Quarks, to the 

ed to b« unaound. ' © -^ / 

^"rtS*'? proro executors of WilUam Forlies Tayhr^ deceased, for 
IlitaSE" *^3^* ^ negro man slare, purchased at the sale of the 
SJThe^SSttoS personal estate of the testator. 
the puTit?£"ti« To this bond a certain John Crray was the sub- 

dofoDdant took DO *^ 

SntlhT'tHff scribing witness, who hatd also acted as a clerk. 

It waa incumbent . ., , «., . . 

on defendant to at the saic of thc cstatc. 

aubpoena him; and , 

IfrSlecua^o" The defendant would have screened himself 
wt init him ^^^™ *^^ payment of this debt, On the ground of 
tbere wu oo'^^ thc ncgro mau being diseased at the time of the 
laehes. purchasc, and his death shortly afterwards. He 

admitted the execution of the bond, and called 
witnesses to prove that the negro (whom he al- 
leged to have been the consideration of the 
bond) was infirm. The testimony failing to prove 
that the bond had been given for this slave, the 
plaintiff obtained a verdict; from which an ap- 
peal was claimed, and the defendant now mov6s 
for a nonsuit, on the following grounds, viz. 
" That relying on the necessity of Gray*s testimo- 
ny, who was clerk at the sale, and witness to the 
bond, to prove the same, the defendant did not 
subpoena him to prove that the consideration of 
said bond was the negro aforesaid, and supposed 
that inasmuch as he admitted the execution of 
the bond, (the subscribing witness, Gray^ being 



Qu«rlee 

V. 

£x*n Taylor. 
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absent,) the plaintiff would not hesitate to.admft Columbia, 
the consideration of said bond ; it was not ad- 
mitted, and the defendant completely surprised, 
and deprived of a just, legal, and substantial de- - 
fence; 

From hence it appears that the defendant 
thinks himself entitled to a nonsuit, because the 
plaintiffs had omitted to subpcena a witness whom 
it is alleged could have defeated the claim 
which they had exhibited, b^ proving that the 
bond was given without consideration. 

The opinion of the Court was delivered by 
Mr. Justice Gantt. 

I have no hesitation in declaring, that the 
ground is not sufficient to auttforize such a deci- 
sion as the defendant daims, a nonsuit. Nor can 
I see what pretence there is for alleging that he 
was taken by surprise. It was for the defendant, 
and not the plaintiffs, to compel the attendance 
of such witnesses as he might deem material to 
his defence. The bond being admitted, is strong 
presumptive evidence that the defendant thought 
he had sufficient testimony to establish his de- 
fence, and it ought to have been ascertained be- 
fore the trial, T^rhether the testimony ,o{ Gray 
would be dispensed with^ and if not, a regard to 
his own safety should have induced the defendant 
to have been more upon the alert, and had him 
subpoened. It is too late after verdict to set up 
his own laches $is a ground for the interposition 



1 
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cai.tTii«A. of this Court. Had a new* trial been also moved 

May* IBIS. 

^^N"*^^ for, I should have deemed that it was not 8us«- 

. ^'V taihable. Upon the whole, I think theWotion 



should be rejected. 



Grimki^ Johnson^ CheveSj and Ao//, J. concui^- 
red. 



#^- 



.«'-. . 
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fitnvin 

. V. 

Lolreil. 



Endorsee of m 
note, thoufh be 



was gone. 



WitttAii R. HiRWiN against JamA^ LowtLt. 

dhfii^ ^s M abtiBh on a hote fenflobed By thifr 
defeiidkht to the piainti^ prooipUF sued 

The note Wa^ ftiade by JoA^ SrOM;n and John ^^^ ^y.'^p^ 
Terry ib defehdant, ddtbd 9th Maipch, 1^1 1 , paya- iSiceVothl'e!? 

*^ ' ^ ^ mT J doner It the time 

ble 20th November following, the endorsement in SJeJ^JISiirt wSi 
blank. Theife was nb notice given to the de- 
fendant, at the time the payment was demanded 
of the makers, of ^ their refusal to pay ; but the 
plaintiffsued j&ro2^;nand Terry on the 12th Feb- 
ruany, 1812. Brown ran away on the 1st Feb- 
ruary, 1812, and copy was left at former place of 
abode ; Terry proved insolvent. The Jury found 
a verdict for the defendant, and a motion is now 
made for a new trial, on the ground that the 
plaintiff had used due diligence. 

The opinion of the Court was delivered by 
Mr. Justice Colcock. 

When a negotiable note is endorsed in the 
course of trade, it assumes the character of a 
bill of exchange, and the holder is bound to de« 
mand the payment when due; and in case of 
failure or neglect to pay, he is bound to give no- 
tice thereof to the endorser at as early a period 
as possible. Here the parties all lived in the 
same neighbourhood, and it appeared that the 
notice n^igfat have been given in a few days, hut 
the plaintiff failed to do so, and sued the makers, 

vot. II. 2 B 
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Slf''!1«i8.' fr^™ whom he could not recover the money; 



HvwiB 

▼. 



from which it is clear he has not used that dili* 
Loweu. gcnce which the law requires, and is, therefore, 
■"""■"""""" jiot entitled to recover. The case of James Kil- 
patrick vs. Smith HeaHonj decided in this Court 
on 4th December, 1812, shows that notice is in- 
dispensably necessary. Motion dismissed. 



Grimkij Bay^ J^ott^ and Joknsath J* concurred. 
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James M ooreman against A. De Graffenread. 



Columbia, 
May, 1819. 



MooreiMii 

V. 

OraiTeDread. 



This was an action to recover the amount of— — —;;;;;;' 

Two p«lMMM« 

an account for commissions on the sale of some tt^^^^f^fb! 

produea otrrM 
Cntton balm sold by OM 

It was proven on the part of the plaintiff^ by aSiiii*? SSTS 

m» r^ m 111., « 1 ^ jointly iDter«8tM 

Mr. Thomm^ that the defendant had agreed to |^i'*^JJSJ;iJ2 
pay the plaintiff commissions on the sale of the ^ t "^mttet! 

* , . aodooeiNy bf a 

cotton; but that it was the custom in that neigh- j^*5^ ^ ^ 
bourhood not to charge commissions, the freight be^^l^etei^^ 

. , . ° tract to allow 

for boating being considered a sufficient compen- (S!Ji*"iS*i * 
tation : this fact was also proven by other wit- e^^^th* 

^ *' carrier to sell the 

neBses. The witness, 7%omas^ said he and the JSj^Jl^lSSl! 
plaintiff were co-partners in the boating business mch'WpMiai 

* * ~ contract ai to re- 

cnhf ;.that defendant's cotton was carried down, JJJiJ ^iS^ 
and sold by the plaintiff for him. A motion was "'"' 
made to nonsuit the plaintiff, which was overrul- 
ed, and a verdict found for him. The defendant 
now moves for a nonsuit and new trial I st. Be- 
cause the witness who proved the special agree- 
ment was ai co-partner of the plaintiff, and having 
a joint interest, ought hot to have been sworn. 
2d. Because the special agreement, tbtfi)^ it 
was proven, was not declared on. 

The opinion of the Court was delivered by 
Mr. Justice Colcock. 

The first ground is incorrect in point of fact ; 
the defendant's counsel has misconcieived the 
testimony, for it \vas expressly proven that the 
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witness was a co-pat*tner only in the boating bu- 
siness, and had no interest in the commission to 
be received by the plaintiff! It was also proven, 
that the defendant had agreed to pay commis- 
sions in this particular instance ; and although a 
custom will establish the rule of decision, wl^ere 
no agreement has been made ; it cannot^ coun- 
teract an express agreement It is, therefore, 
unnece98ai*y to say any thing in relation to the 
proof offered in support of the custon^, 

Tl^e second ground is, that a special agrees** 
ment was proven, and was not declared on. In 
the first place, this is not a special agreement — ^it. 
Is an express agreement But every express 
agreement is not a specials one : there were nq 
special, circumstances in the case. In the ordi- 
nary intercourse between men, commissions on 
the sale of goods are allowed. The defendant 
being desirous to obtain the best exertions of the 
plaintiff in the sale of his cotton, ofife^s him what 
is usual, (except in that particular neighhourn 
hood ;) and the plaintiffy aware of the prevailing 
custom, requires the expresa promise of the der 
fendatit to be made in the presence of witnesses. 
But if this could be called a special agreement, 
it is clear that, where the promise is to pay in 
money, and the contract is performed, indd>itatus 
assumpsit will lie, upon the promise ; and this 
is the case even where the promise is implied. 
(I Chitty^p. 338.) Where the contract is to be 
executed in future, and i^ executed, the plaintiff 
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may proceed in two ways ; he may declare either gj^'^'gj*' 
upon the. pnginaL e^ecutoc}; ifQpt^act^ pr upon ail v^vw 
indebitatus assmnpsit, or quantum meruit^ for the q,^;;,^ 

p^e. t/>. bf? paid for. I^e aerv^iQ^ p^rfprmed (1 

Wilson, p. 117.) ' 

Mj[>tipq, ^ipmisaed^ 

Qrimk^,^ JS&ttt^ QhffWr Qf^^h s^nd: /ofaiwn, J. 
ciQQpqfx^d. 
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raj, 1818. 



Elisra BfiNiVET against John M^Fali^^ 



M*rin. 



If cm Ml* — •'^^ M^FaU^ the defendant, had formerly com- 
SSiS^SuShte^ menced an action, in the name of Moses Holland^ 
g2f 2Jj^«j|^ against the plaintifl^ on the trial of which, judg* 
STwklu?!^ ment was given for the defendant The costs 



Mr6 (MBUMhoM 

S&uirrSd i£t ^^^ ^^^ taxed, and an execution issued against 



nroB 
tow 



the penon 



XrS^ Moses Holland^ the nominal plaintiff^ which was 

wit 



to b« nSm^i« returned nulla bona. 



This action was then brought against John 
M^Fallj to recover the costs against him. On 
the trial, the assignment of the demand on which 
the first action was brought, was produced ; by 
it, Holland assigned to M^Fall all his rigfit, and 
empowered him to sue for and collect the same, 
to his own use* The presiding Judge decided 
that the action could not be maintained, and 
gave a decree for defendant. The plaintiffnow 
moves to reverse the decision, and grant a new 
trial, on' the ground that it is contrary to law. ^ 

The opinion of the Court was delivered by 
Mr. Justice Colcock. , 

There can be no principle of law produced in 
support of this action. The demand was not ne- 
gotiable in its nature, and the present defendant 
is to be considered as the agent of Holland^ by 
whose authority he brought the first action The 
principal is answerable for the acts of his agent ; 
but not the agent for those of his principal. If 



.. 
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M^FaU had not sued the plaintiff^ HoOmd would £»viim, 

* Maj, 1818. 

have done so. No injury, then, has resulted to ^^^v^^ 

Befmet firom the acts of JVbFaU alone, and of „"[:„ 
course no responsibility can attach to him. The ■ ■ 

motion is rejected. 



Grimke, JSott^ and Jolm<m^ 3. concurred 



9M ItGrOHtlS W ItJDldlAL &l!CI6tt)Kd 






TkMmr^ It 
Harinaii 



Ti^m\M. & HAAmA» \igitm B(m?b & HAlft^i^dTdi^. 



6^'£|ton This W68 bitl aclkm df as8atti)»it 6h & il6i« of 
Verdict b«iog hand. The defence was an llle^l icdhferderfi- 



^aote^Ven fo? tioiL A witoess was Called, who proved that 

BMMy woo at *■ 

w^new trial j^^ y^^ pfH^^fA "^beti A ttote wias given for the 
amount expressed in this note by the defendant 
to the payee. He believed this to be the same 
note. He was pretty certain it was. He could 
not swear positively. The case was tried at 
Newberry, Fall Term, 1816, before Mr. Justice 
JVott He informed the Jury, that a note given 
for money won at cards was bottomed on an un- 
lawful consideration, and void. They, however, 
found a verdict for the plaintiff A motion was 
now made for a new trial, on the ground that 
the verdict was contrary to evidence. 

The opinion of the Court was delivered by 
Mr. Justice Nott. 

Our act of Assembly makes all securities given 
in consideration of money won at cards void, 
even in the hands of an innocent endorsee. 
With the policy of the law the Court has nothing 
to do. It is sufficient that ita lex scripta est. This 
, note is of that description. The verdict, there- 
fore, is against law and evidence, and a new 
trial must be granted. 

Cokock^ Cheves^ axidi J ohnsouj J. concurred. 
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GarUt^ J. dissenting, gave the following opi- ^•"•'^■»** 

nion : v^S/--^/ 

I dissent in this case, on the ground tHat there Hamu 

was no positive testimony identifying the note to &I?S3to«. 

be the same ; and that it was a fact proper for q^^ 
the consideration of a JUiry, whose verdict should 
be conclusive respecting it 
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Jacob Roach against Imvi WilliaiIis. 



This was a& action of trecupaM to trre- titks tp 

Where a femalt 

l^^'^J'j^y; land. The plaiatiff deduced a regular cbsMjj^ c^ 
^i^^d7ud tide domn to bia ancestop, from whom he hftlA 

■uurried before 

SS?to**diSBi2 ^y devise. The title wa<s derived <liioiigbL twQ 
iSSved'^oo he^ sifters who were co-parceners, the daughters of 

buitaDd, apd i. i 

^ ^^"5 JJJjf '^f /oA» OswaU. At the time of the conveyance 
^uee if "uIb from these two sisters, the younsest was a minor* 

land to another, ^ J G 



midh^^m^ After the conveyance, and during her minority, 

!Sdtai'!iiii^.*' she intermarried with Jacob Gross. Shortly after 

the marriage, Gross conveyed the same^ land to 

another person. At this stage of the cause two 

questions were made : 

1st. Whether the deed of Jacob Grosses wife, 
made during her minority, was absolutely void, 
or only voidable. If it was absolutely void, it 
was contended that the defendant, though a 
stranger, might take advantage of it ; if only 
voidable, it was a personal privilege, of which 
no one could take advantage but the minor her- 
self. 

2d. Suppose it to be only voidable, she had a 
right, on coming of age, to confirm or avoid it ; 
and that, having been married during her mino- 
rity, that right devolved on the husband, who 
had made his election by conveying the land 
to another. The case was tried at Granby, Fall 
Term, 18 1 6, before Mr. Justice Mtt 

Being of opinion, that the husband had a right 
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to avdid the 8eed made by the ^ih during her 
minority ; and that he had dode do by conveying 
the land, he instructed the Jury to that eflfect. 
And that, havii^ failed in one half of his title, ' 
the plaiiftiff was only entitled, according to the 
decisions of our Courts^ to ah undivided moiety 
of the land. But that he was entitled to recover 
such damages as it had been proved he had sus- 
tained, and full costs. The Jury found a ver- 
dict for an undividied moiety of the Itod, and 
one cent damages, leaving the plaintiff to pay 
the costs of the action. 

A motion was now made for a new trial, on 
tw6 grounds : 

1st. For a misdirection of the Court respect- 
ing the operation of Ctross^s cdnveyance. 

2d. Because the verdict was contrary to law 
and evidence. 



«0$ 



CotOMVU , 
M«y, 1818. 



Roach 

▼. 

WmiaMs. 



The opinion of the Court was delivered by * 
Mr. Justice Nott. 

From the view which I have taken of this 
case, it is unnecessary to determine whether the 
deed of a minor is absdutely void in its creation, 
or only voidable. That question I consider su- 
perseded by another : to wit, whether the deed 
of the wife was not avpided by the subsequent 
conveyance of the husband. It is admitted, 
that a minor, upon his arrival at full age, may 
avoid any deed made by him during his minori- 
ty, h has already b^en deterlnined^ during the 
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sitting of this Courts that a husband has a right 
to the rents and profits of the wife's lands during 
coverture. And that he has a right to sell, con- 
^ vey, or dispose of them in any manner he 
pleases during that period. Broum vs. Spann. 
If the wife could have made her election on her 
arrival at full age, being unmarried, to avoid or 
confirm her deed, all that the Court would re- 
quire in order to declare it void, would be sa- 
tisfactory evidence that she had made such elec- 
tion. And no higher evidence of that fact, I 
presume, would be required, than that she had 
Conveyed to another person. I take it to be 
equally clear, that whatever rights the wife 
would have had in that respect before marriage, 
devolved on the husband afterwards, I J9ac(m,290; 
Bacon 8r Feme, 8rc. He could not convey her 
inheritance, but he could avoid her deed, which 
was voidable. And the plaintiff's right being 
once suspended, was gone for ever. I do not 
mean to say, that in all cases a right once sus- 
pended can never revive. But where the ground 
of suspension goes to the destruction of the 
right, as in this case, it never can. 

Some of my brethren, however, entertain 
doubts on this point, and think it a question 
of too much difficulty to be determined hastily. 
No opinion, therefore, *is given upon it by the 
Court 

But we all agree that the verdict is against 
evidence. The plaintiff*'s right was cle^arly es- 
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tabliahed to an undivided moiety. His interest, 
therefore, ran through the whole. The defend- 
ant was a trespasser. He set up no title. If he 
had pecupied but an inch of ground, he would " 
have been liable to this action. The plaintilOT 
was entitled to recover an undivided half of the 
land, and such damages as he proved he had 
sustained ; and the costs followed as a legal con- 
sequence. • This was an extremely ignorant 
Jury. I believe there was but one man on it 
who could write his name. They could not be 
made to understand, that a person having a 
right to one half of a tract of land, 'might hold 
per mi and per tout. And that any entry by a 
stranger . was a trespass upon the plaintiff*. But 
whether they erred through ignorance or obsti- 
nacy, the verdict is wrong. And Juries are not 
to be indulged in capriciously measuring the 
rights of parties accordirtg to their narrow views, 
although the injury is small. I am of opinion a 
new trial ought to be granted. 



COLDM»LA, 

May, ]8I«. 



kj 



Cokochy Cheves^ Gantt^ and Johnson^ J« concur- 
red. 
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May, 1818. 

>i^N'-'^ V. p. V. Jamison^ Treasurer, ^xgmhft D. Ruj^ph^ 
• u,r ^LuK .1 Executot of J ABIES Carmichael. 



iJiuttoS"^ wSi This action was brought on a note of hand^ 
SsSK^bl S^^^^ ^7 *^^ defendant's testator to the plaintiff, 
Sf*'TJ4iSw° as treasurer of the Board of Commissioners of 
State, therabeiiif the Roads ; to which the statute of limitations 

BO law to protect 

SJ^SL**^' was pleaded. 

On the part of the plaintiff it was contended 
that this was a case exempted from the opera- 
tion of the statute of limitations, as a debt due 
to the public. 

The presiding Judge charged in favour of the 
defendant, and the plaintiff submitted to a non* 
suit, with leave to move to set it aside. 

The plaintiff now moved to set aside the non- 
sujt, on the ground that this was a debt due to 
the public, against which the statute of limita- 
tions would not run. 

The opinion of the Court was delivered by 
Mr. Justice Nott. 

It has already been decided by this Court, that 
a promissory note, given to the treasurer of the 
state, and for the use of the state, was not ex- 
empt from the operation of the statute of limi- 
tations, (^Treasurer vs. Scarborough^) much less 
can the treasurer of the Commissioners of the 
Roads claim this high prerogative. If subor* 
dinate agents of the state undertake to give 
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indulgence to persons indebted to them in be- ^^■'V>[*;j|* 
half of tlie pabliC) they must do it on their owh ><^v-^i^ 
responsibility. The defendant is sued as execu- ^^cmitk»A 
tor, and not in his own right. It is that class of 
iodivlduals to which the act of limitations was in« 
teaded to be a shield* The motion, therefore, 
must be refused* 



Grimkiy C^lcof^^ Owth imd Chevei^ I. eo»- 
eurred. 



<> 
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CoLuacfiii, r 

May, 1818. 

^^*v^^^ Jemima Taylor against William Cooper, and 

Cooper ft wite, Wlie. 



t^ptSen* "wii '^^*® ^^^ ^^ action for a malicious prosecution, 
fain^ lomberr^r tried befoFC Mf. Justicc Bay. at Edcefield, Spring 

a felony, tDd the "^ ° r o 

by^tlTeGSS'ju-'rerm, 1817. The plaintiff Had been indicted for 
SiutSd^wfaVSi hofi^-stealins:, and the bill rejected by the Grand 

krought an action O O' j J 

pro«iu5Ji!*ma^ Jory. A copy of the indictment Tvas oflfered in 
Sd?ctmMti?evi evidence, but the presiding Judge refused to ad- 

dence, though it r . O O 

tafn~' ^hj ""K "oi^ it, because it had been obtained without an 
^i«er,liiert the order of the Judge, before whom it had been 

bill 4ia8 been ^ ^ 

JS"bien"r^Si' preferred. The plaintiff, therefore, suffered a 
nonsuit, with leave to move to set it aside in thii 
Court. 

# 

The opinion of the Court was delivered by Mr. 
Justice NoTt. 

A motion is made to set aside the nonsuit in 

* 

this case, on the ground that a Judge^s order is 
not necessary for the copy of an indictment, 
where no bill has bieen found by the Grand Jury. 
The rule of Court on that subject is in the follow- 
ing words : 

" A copy of the indictment, in cases of felony^ 
shall be obtained by order of the Judge before 
whom the cause was brought, before an action of 
malicious prosecution shall be commenced.'* 

This Court is competent to give construction- 
to its own rules, without the aid of other authori- 
ties ; but as a diversity of opinion prevails among 
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tny brethren, with regatxl to the expediency of SJ-'^fjjj* 
this rule, as well as the construction of it, I have '•«^^^'^/ 
looKed a little into the En^ish books, to see if coope/k wife 
any light can be derived from that source. It — — — — 
^appears that as early as the 16 Car. 2d, a rule 
of Court was made by five of the English Judges, 
of whom the Chief Justices of the King's Bench 
and Common Pleas were two : 

" That no copies of any indictment for felony 
b^ given without special order, upon motion in 
open Court, at the general gaol delivery, upon 
motion ; for the late frequency of actions against 
prosecutors, (which cannot be without copies of 
the iiidictinents) deterred people from prosecut- 
ing for the King upon just occasions.^ Kdyng^ 3. 

And Judge Bkckstone says, that in prosecu- 
tions for felony, it is usual to deny a copy of the 
indictment, where there is the least probable 
cause to found such prosecution upon. From 
whence it would seem to be inferred, that an. or- / ' 
der of the Judge was necessary for that purpose. 
(3 Blacks. Com. 126.) And a decision has been 
made in this Court, in a case, the title of which I 
do not recollect^ that an action cannot be miain- 
fained, or rather, that a copy of the indictment 
shall not be received in evidence, unless obtained 
by an order of the Judge before whom the cause . 
was brought. But in the case of Jordan vs. Letw, 
2d Strahge, 1 122, the Chief Justice {Lee) said; he 
could nbt refuse to let the {^aintiff read a copy 
of the indictment, for, he said, an or^r was riot 

VOL II. 2D * 
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coujMjiA. necessary to make it evidence. And, in Bran^ 



yan^s case, (Leech, 26,) Chief Justice Wiltis, who 
\ if« ^^^^ ^^^ prisoner, refused an application for a 



C(#p«r k wife. 



copy of the indictment, only because it was not 
necessary that he should grant it* He acknow- 
ledged the prosecutidn bore the strongest marks 
of being unfounded and malicious; and declared, 
that, by the laws of the realm, a prisoner upon his 
acquittal, had an undoubted right and title to a 
copy of the recprd of such acquittal, for any use 
he might think fit to make of it ; and that aftej: 
a demand of it had been made, the proper 
officer might be punished for refusing to make it 
out. But, at the bottom of this case, the re^ 
porter, after noticing the order or rule before 
mentioned in Kefyng^ says, that the same was re- 
published in May Term, 1739, by order of the 
Court ; and in the case of Morrison against Kelfyj 
1 Blacks. Rep. 385, Lord Mansfield ruled, ^ that 
where a person was indicted ,for felony, it was 
necessary that a copy of the record should be 
granted by the Court, before which the acquittal 
was had, in order to ground an action for a mali- 
cious prosecution upon.'' I think, frx>m a compa- 
rison of all those cases, that the practice of our 
Courts has been conformable to the practice in 
England, although some of the Judges there did 
not conform to it And as long as our rule of Court 
remains unreversed, I shall feel bound to say, 
that no copy of a bill of indictment for felony can 
be received in evidence, in order to support an 
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« 

\ 

Hdtion for a malicious prosecution, unless it has ^^^Si; 
been made out in pursuance of an order of the ^-^^^"^^ 

r J /• I • Taylor 

Judge before whom the cause was tried. I was cm^J'u wife. 
opposed to the introduction of such a rule. I 
thought the records of one Court ought to be ac- 
cessible to every person, and that the Clerk was 
bound to give a copy of the proceediftg to any 
person who should demand it ; and, particularly, 
that a person who had been acquitted of a crime, 
was entitled to the evidence of his acquittal — it 
might be necessary for his safety, and his reputa- 
tion ; and that this Court could not control the 
officer in that respect. A^. majority of my breth- 
ren thought otherwise, and, I presume, judged 
more correctly of the matter. 

But it still remains to be determined whether 
this case comes within the rule. I am of opi- 
nion it does not. One essential ingredient in an 
action for a malicious prosecution, is a want of 
probable cause for the prosecution ; and whether 
there was probable cause or not, is a question of 
law, and not of fact 

The reason why an order for a copy of the in- 
dictment should be obtained from the Judge be- 
fore whom the cause was tried, I presume is, that 
having heard the evidence, he is the best judge 
whether there was probable cause or not ; and 
if he js of opinion there was, he ought to prevent 
a groundless action from being brought, by with- 
holding the evidence, without which the action 
cannot be maintained. But that reason does not 
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Ttylor 

T. 

I Cooper k wife. 
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hold where |io bill has been found by the Grand 
Jury. The presiding Judge can have no oppor-- 
tunity tp become' acquainted with the circum- 
stances of the case ; he has no means by which 
to determine whether there was probable cause 
or not. The right of the party, therefore, ought 
not to depend on his granting or refusing an or- 
der for a copy of the indictment I am of opi- 
nion that the motion to s^t aside the nonsuit 
should be granted. 



Colfock^ Cheves^ Gantty and Jokmqn<, J. concurred. 
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TUS^ COEPORATIQJS^ OF CoLUMjIIA OguinSt BSVJAMIN 



lf«7» 1818. 



., CoFLoratioa of 

Haulison« Cc 



Columbia 

▼. 
fiarriaoa. 



This was an action of assumpsit^ brought to duMTo'i^i^'ij^^ 
recover, among other things, certain penaltieei tor ^^ *fhe*te£ i 
obstructing the streets in the town of Cohimbia ; STiedgerT^hi^ 
also certain taxes imposed by the Town Council SK^tTp 'rSS 
on the defendant, for each beef sold in oiavket. ii^ndSt^iTbSt 

always idjoitad 

Mr, Chapman^ the Town Clerk, proved that the JSl?2d Ss^JS- 
defendant had frequently acknowledged to him Mth^or 'ullftm* 

^ - surer, was admit- 

thc amount of the penalties, or street taxes, as i*wSlc«1""wrth- 
they are sometimes called ; that he had paid a part : tbi ^"^u^f, 

'' * a tboufb some off 

for some he fa%d given hi# notes, and the sum Sf *Sf"pj;alJj; 
now sued for was the balance due* He bad. i|ia4^ ^^^ * ^^'^^ 
the entry in his ledger, where he kept the ac- 
counts of the town^ according to an estimate 
mi^e between the defendant and himseIC That 
witb regard to the market money, he usually ' 
kept memorandums of it, and at the end of the 
year, after comparing his accounts with the de- 
fendi^ntrS, he carried th/e amount, as adjusted^ 
into this book. That he had: had frequent settle- 
ments, and compared accounts with himt and 
that the balance, appearing due was just. This 
evidence was objected to. As to the first chaise, 
it w^s contended; th^t some higher evidence than 
the defendant's acknowledgment was necessary, 
aod; thalt) to establish, the second, the original 
books, or entries of the clerk, ought to be producr 
edi These olgectipps were both oyeiruled^ 
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M/'^Tiw' ^^^ defendant then offered an account against 
v-'^v-^-^ the Town Clerk, in his individual right, as a set- 
CoiuiBbii off* against the demand of the Corporation. This 
"'"'*°'' account also was overruled. The Clerk was, 
nevertheless, asked if he had not agreild to re- 
ceive that account in payment ? He said he had 
not. Every ground of defence being overruled, 
the plaintiff" obtained a verdict. 

The cause was tried in Columbia, Spring 
Term, 1817, before Mr. Justice JSotL 

A motion was now made for a new trial, on 
the following grounds : 

1st. Because the items in the account, con- 
sisting of street fines to the amount of 61 dollars, 
ought not to have gone to the Jury oa the evi- 
dence of S. Chapman^ there being higher evi- 
dence, if the items were true. 

2d. That if such fines were imposed by the in- 
tendant and wardens, they exceeded their juris* 
diction. 

3d. Because the witness, Chcpman^ was per- 
mitted to support his testimony by referring to 
his ledger, in which he entered, once a year, a 
lumping charge for said items. 

4th. Because the discount was rejected. 

The opinion of the Court Was delivered by 
Mr. Justice Noxt. 

The counsel in this case was allowed to take 
a much more extensive range in the argument, 
than could have been claimed from the grounds 
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taken in the notice of a motion for a new trial. S»™JJJ; 



I shall, however, confine myself to the grounds 

\ Corooni 

taken in the bne£ ^*»*;| 

^ The confession of a party is, in most cases, the *"^^°' 



CorpontioB oC 
olumbift 



highest evidence that can be given against him. p^^lffSwIfcl 
A person may be convicted of the highest crime "^ *' **** 
known to our laws on his own confession. On 
an indictment or action of debt, for a fine impos- 
ed by the state, no better evidence is required 
than the confession of the party that he had in- 
curred the penalty. The law implies a promise The iwr impuat 
on the part of every member of society, or cor- SSidSli* rtTwy 

. 11 1 -iiji carporitioD, to 

poration, to pay all the sums required by the g»y j^j^'^jj*^**^ 
rules and by-laws of that society or corporation ; co^ntto!?'^ 1m 
and where they have not the means of enforcing jj^^*^ court ^lo 



payment, they are entitled to the aid of this 
Court. Thie testimony in this case was fully 
competent to establish the demand. 

2d. The Corporation has not exceeded its ju- 
risdiction. The sum sued for is the aggregate 
amount of several penalties added together, each 
of which is confessedly within its jurisdiction. 

3d. The witness was properly permitted to re- ^e^ toT£2 



or meinoniidiim 



.1*11 J.1 i^or memorao 

cur to his led&;er, or any other memorandum, to to mist his 

^ •^ mory tt the trki 

SLSsist his memory ; or, rather as the evidence of *^ **"•""• 
a fact which he knew to exist, by referring to it, 
although he 'might have lost all recollection of 
the fact itself. When accounts are adjusted, 
the amount settled and recorded, what higher 
evidence can exist of the fact, than a memoran- 
dum, supported by the oath of the party who 
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May!??!'?/ ^^^^ ^^^ Bondfl and notes furnish but little 
'^•^*^'^'*^ higher evidence of the facts they contain, for the 

CoroorttSon of /^ ^ 

CoiuiBbia - Witnesses by whom they are proved seldom re- 
1-^ collect or know any thing more of the transac- 
tion, than that their names are subscribed in 
their own handwriting to the paper ; the books 
themselves, in this case, were not evidence. I'he 
witness might have proved the amount from re- 
collection ; but the memorandum was better. 

4th. The set-off was properly rejected. De- 
mands can only be set-off between parties in the 
characters in which they sue and are sued. The 
defendant had no right to set-off^ against a de- 
mand due the Corporation, an account against 
the clerk of that body. Mr. Chapman had no 
fight to make any such contract It would have 
been a fraud upon the Corporation, and would 
not have been permitted by the Court. But in 
fact there was no such contract The motion 
for a new trial must be refused. 

Cokock^CheveSy and Johnson^ J. concurred. 
6antt,coDtra. Mr. Juj^ticc Gontt dissenting, gave the following 
opinion. 

The ordinance imposes a fine for obstructing 
the streets. Now a contract could not legally 
be entered into in cbntravontion thereof. An 
action may be sustained for a fine, but without 
' the evidence of the fact, properly adduced, the 
mere evidence of a contract, which, if nlade9 
would have been in violation of the ordinance 
itself, ought not to have been admitted. 
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^ If ky, 1818. 

R1CHA110 M, LocKART 4xgain^ Johk Kn>D. v^s--^^ 

Lockart 



Kidd. 



Where a refiH^ 



This case had, by an order of Court, been re- 
ferred to the arbitrament and award of fourper-«n««~»"^*^«'^ 
tons, with power of umpirage. On the hearing, S^Smp^^^JS 
<liree of the arbitrators were of opinion that tiie JJ„7o,n5SJ ^ 
plaintiff was not entitled to recover; but theESM 
fourth dissenting, they chose an umpire, who *"• *» *'^"*^- 
awarded in favour of the plaintiff! On a motion 
to show cause to the contrary, the Court affirmed 
the award, and a motion is now made to reverse 
Ibat decision. 



The opinion of the Court was delivered by 
Mr. Justice Johnson. 

The decision in this case was made on the 
aut^rity of the English decisions, which sup- 
port that position, but in the case of PoweU and 
TVamffix, decided in this Court about fourteen 
years ago, the Court determined, that on a re- 
ference to several, an award made by the ma- 
joiity was a legal award, and that the concur- 
rence of the whole was not necessary. • Three 
out of four in this case having concurred, the 
intervention of ati umpire was unnecessary. I 
am therefore of opinion that the motion ought to 
be granted. 

GrimkS^ Colcock^ Cheves^ and Gantty J. concurred. 

< 

JVb//, J. dissented. 

TOJ^. 11. f E ^ ^Sjji^ 
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May. re 18. 



Swie&rd 



MicHAEt SwiCARD ogoinst J AMES WisLsoN, Admi- 



_ I' ' nistrator of George Swicard, deceased. 



•toSfaSSi/^ - The brief states that this was an action brought 
submifnatten of to rccover a suDi of iDoney, paid, laid out, and 

account to award -f ^ r 

iTlSSie ^yTbi- expended by the plaintiff; for the use of the estate 
aiicc^f a°iSbmfa^ of Geofgc Swicavd^ defendant's intestate. Plain* 

ukJD. the law will O ' '^ • 

to w!SSd°So tiff* proved, that the defendant and himself ha4 
S^d V^J^d^ submitted their accounts to arbitration ; that the 

But there ought ' 

S„Sf li t£^5S: arbitrators had made an award in writing, \(j 
"** " which they had awarded the sum of 224 dollars 
76 cents to be paid by the defendant to the 
plaintiff^ and that both parties were satisfied with 
it. The case was tried at Barnwell, Spring 
Term, 1815, before Mr. Justice CrrimkS. 

The presiding Judge being of opinion that 
the plaintiff* was not entitled to recover, as there 
was no promise on the part of the defendant to 
pay the amount so awaMed, directed the Jury 
to that effect, who found a verdict accordingly. 
A motion was now made to set aside that ver- 
dict, and to grant a new trial, on the ground of 
misdireution in the Court 

The opinion of the Court was delivered by 
Mr. Justice Nott. 

There can be no doubt that an administrator 
or executor may submit matters of account to 
arbitration. ^5 Z>. mdE. 6. 7 do. 453. 1 do. 691.) 
And where an award is made in pursuance of 
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Swicard 



au€h submission, the law implies a promise to S^''^^^)^; 

p^y. Not, indeed, that he shall pay out of his 

own estate, but out of the assets in his hands, to ^duv swieard. 

be administered, if he has any, * ^ , " 

It does appear, from the face of the brief, 
somewhat doubtful whether the evidence, sup- 
ported the declaration. But as the proceedings^ 
are not before us, we cannot see that it does not 
contain a count to which the evidence applied. 
And as the party himself has not thought proper 
to take the exception, the Court is not bound to 
take it for him, particularly as it goes to defeat 
the justice of the case. I am of opinion a new 
trial ought to be granted. 



Cokock^ Cheves^ and Gantt^ J. concurred; 
Grimki and Johnsotiy J. dissented. 
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C^hVMMAt 



Story 

▼. 
AMfs Fcrfio- 



Stort agQtnst CmntrinfA Pbrr 
tratrix of Jabces PsREair. 



ciuery-ir « TUs was ft sommary process breiMrbt for the 

ine- maker la ar IT O 



■eine- maker ii 



Sf^tsmw. I'Tlo price of a seine aguiist the administratrix of 
0viiteiMti James Perrin^ de;ceased. It was proved, that the 
plaintiff was by occupation and calling a seiM* 
maker, whose books were ofiered in evideace^ 
bdt were rejected on the ground that he was not 
fHich a tradesmcm or handicraftsman as the law 
contemplates, whose books are allowed m evi- 
dence. 

Evidence was then offered by the plaintiff^ 
which proved that the defendant had received 
the seine, and requested her son to use due dili- 
gence to pay for the same. On the part of the 
defendant, George Perrin^ son of Administratrix, 
and interested in the estate, released his interest 
for the purpose of becoming a witness. He de- 
posed, that the seine was received on account of 
Qharles Pinchney. 

The opinion of the Court was delivered by 
Mr. Justice Gantt. 

Although for myself I am not able 4o^ draw 
any discrimination between this and the cases 
adjudged, of admitting tradesmen's books; yet, 
independent of that evidence, the testimony pf- 
fered by the plaintiff^ that the defendant had re- 
ceived' the seine after the death of the intestate^ 



IN TH8 STATE OF SOUTH CAROLINA. 



921 



and the notoriety of the fact, that supplies far- cokvav*. 

■ny* iwH, 



Story 

▼. 



Dished hy tradesmen at the plantation of Charles 

Pimkney^ (whose overseer the intestate was,) 

were never on his credit, together with thcf sus- ^ ' ^ ■ ■■ ■* 

picions which attach^ that the testimonj of 

George Perrin did not comport with the merits 

and jqstice of the case, lead me to sajythat a 

fiew trial should be granted. 



Ctrimki^ Cakoeky Chevesj Ni^tt^ and JoHmm^ J. 
conctti^ed* 
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May. 1S18. 



Watioa 

▼. 
Picket 



Ephhaui Watson agaimt Reubb» Picket. 

Tftis was an action of deceit brought against 
tte wi^to^te" *^® defendant, for imposing on the plaintiff a 
»wSt!?ridJit note of hand for 383 dollars, in the purchase of 
riSu^iti^^u a horse from the plaintiff) It appeared by the 
SStoufd te"*^' eyidence, that the defendant had sold his cotton 
tbtt'wM *Mch*^ to Bamet 8r Walker^ the former of whom dying, 
^^^iJtliS!"*** Walker had given this note as survivor of that 
co-partnership, and as a security for the pay- 
ment of that debt. That the defendant, having 
reason to suspect the solvency of that firm, and 
being doubtful of getting his money from Walker^ 
was desirous of making the most of his bad note^ 
and had declared his satisfaction that he had got 
rid of it upon such good terms. That to induce 
the plaintiff* to take the note for his horse, he 
assured him that if he would call in two or three 
days for payment he would get his money, and 
declared to plaintiff" that the note was as good 
as gold-dust; besides which, it was proved that 
when the defendant gave these assurances to the 
plaintiff, he, the plaintiff*, was very drunk. 

The defence set up, was, that the plaintiff* liv* 
ed as near Walker^s as defendant did, and there- 
fore must have known of their circumstances as 
well as himself; that rumours of their insolvency 
were pretty general before he traded away this 
note, and that plaintiff was speculating upon 
the value of the note he got in payment iov his 
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horse, dince the note was for 383 dollars, and 
the horse was proved to be worth at most 160 
dollars. 



i23 



Columbia, 
May, 1818. 



Watsoo 

▼. 
Pkket. 



The opinion of the Court was delivered by 
Mr. Justice Grimke. 

I am of opipion, that the misrepresentation 
held forth as to the solvency of Walker 8r Co., 
that they would pay the note if called on in two 
or three days, and that it was as good as gold- 
dust, tended to discredit the insolvency of Walker 
8r Co.i and to throw the plaintiff entirely off 
his guard. Besides, it did not appear by the 
evidence, that the report of WcJker Sr Co. being 
insolvent was generally credited, for the only 
two witnesses who testified as to that point, de- 
clared themselves of dii^ectly contrary opinion : 
one asserting that they were insolvent at that 
period, and the other contending that they were 
not so ; and neither was it proved that such ru- 
moui* of insolvency had ever reached the ear of 
the plaintiff^ only that he lived in the neighbour- 
hood, and might have heard of it. 

The conduct, then, of the plaintiff was found- 
ed on the representation of the defendant ; and 
«ince the defendant, knowing, as was proved, the 
doubtful suspicions and insecure character of 
Walker Sr Co,^ undertook to declare their solven- 
cy, there was such a manifest want of good faith 
in his behaviour; such a suppression of the truth 
of the circumstances of that Co. and such a de- 
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C0LVUMA9 



Watwo 
Piektt. 



eeitfal and false lure thrown out to entmp plain- 
tifli as must vitiate the contract be induced Uie 
plaintiff to make with him. 

1 will observe, upon the subject of the intoxi- 
cation of the plaintiff at the time that this con- 
tract was entered into, that 1 should not hare 
considered that circumstance alone as c^ suffi- 
cient weight to hare nuUificfd the contract; but 
that, if this case had wanted the several cha- 
racter^ of fraud which have lieen detailed in it, 
and had tested only on tiie drunkenness of the 
plaintiff^ I should have held him to hb bargain ; 
for this Court is not bound to watch oter every 
act of folly committed by a man, nior to give him 
relief in such ca$es, which common prudence 
would have guarded liim against, if be had not 
voluntarily disabled himself from using his judg- 
ments The motion must, therefore, be discharge 
ed. 



Cokock^ Gantt^ and Joknsifu, J. concunred. 
Chevei and JVb//, J. dssseated* 
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LAtTRfeNs Sims against jAMfes SiMi. 

1 

This M^as air action of asdUmpsit oil a tiote df 
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Sltok 

V. 

ShBi: 



tmm^li 



AetioD on a 



hand, which was alleged to be lost. The ^ii«t- i«»^«>^^«v^^^^ 



theexi8tence,aod 



ence of the note was prbted hf tWo witnesses, tiwt he bad aist- 

* "^ , €d the plaintiff ia 

one of whom had seen it in plaintiff's possession. hlJp^pS^*"^;*^ 

TT a t * t t f ' •> • •. !• could not b« 

tie ailerwards assisted again in examining his found. Held not 

^ ® sufficient to main- 

papers, and it could not be found. The cause !}J{,"^ Jit of^ii^^^ 

was brought on for trial at Pendleton, Fall Term, theioJJMtadmii" 



18 it, before Mr. Justice JVbf/, who oi*dei*fe<l a 
nonsuit, on the ground that the loss of the note 
was not sufficiently prbVed. A motion was now 
' made to set aside the nonsuit^ on the ground that 
there was sufficient evidence of the loss ■ ef thy 
note to be submitted to the Jairy. 



The opinion of the Court was delivered by 
Mr. Justice Nott. 

In order to let in parol evidence of the con- 
tents of a written instrument, proof of its exist- 
ence and loss must first be given. There was 
sufficient evidence of the existence of the note 
in this case ; but there was no evidence of the 
loss. The witness, to be sure, said he examined 
the plaintiff's papers, and could not find it. But 
that was no evidence of its loss. It might have 
been in his pocket ; it might have been paid offj 
and taken up. The oath of the plaintiff was of- 
fered to prove the loss. But that question has • 
been long settled by a solemn decision of this 

VOL. II. 2 F 
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Stau. 



*0mmm 



Colombia, Court In the case of Ross and M^Cartan it wan 

li%f , 1218. 

^^^'^V determined, after two full argaments, that a 
▼ . partj, interested in a cause, could not be a wit- 
- ness, to prove the loss of a paper essential to the 
issue. 
The motion must, therefore, be refused. 

Grimkej Cokock^ CheveSj and Joknsm^ J. con-r 
cufred. 



Mr. Justice Gantt^ dissenting, gave the follow- 
ing opinion : 

I think the proof of loss was as strong as could 
in most cases be adduced, and was entirely sa-^ 
tisfactory on the point. 



f 
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Thomas M'Daniel against John Scoggdts. 



2» 



COLOMtlA, 



M'DiBitl 

V. 
ScORiML 



This was a process brou&^ht by the plaintiff — 

. - , IBM action luf 

against the defendant, on the promise of the lat- JSTiMhe pfiS^ 



tiffinUiKft tov»* 



ter to pay the debt of another, to which the sta^- 17 m • meeki 
tute of frauds was pleaded. The presiding J^if^K^S 
Jude:e permitted evidence to be given of another procM, or%Ti. 
promise, made by the defendant to pay this debt, ^ 
independently of that set forth in the body of the 
process, and gave a decree for the plaintiff 

The opinion of the Court was delivered by 
Mr. Justice Gantt. 

As the law requires that the plaintifi^ in a pro- 
ceeding of this kind, shall distinctly state the 
circumstances of his case, and as no mention was 
made therein of this second promise, I am clearly 
of opinion that no evidence of such promise ought 
to have been permitted to go to the Jury. 

A new trial should be had in thetrase. 



GrimkS^ Bay^ Johnson^ and Cheves^ J. concurred 
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AifJDHsw NoRRtSf ^nd others, against Josc^pr 



^ y UeckLey. 



iuiy ft?J\'\SJ The pkintiS, ia this cs^se, bad brought an ac- 
ibr« eeKil!r!w8i. tkm ol trover aflniiist the defendant ibr certam 

to be released o» O ^~ . . t ^tt 

p^'^^SH^ negroes^ ^nd obtained a verdict for 8Q0 dollars, 
^"uKi uiiom' to be released upon the paym?n^ of 30 dollars^ 
u^^xld^Lul and deHKering him the negroes. The defendant 
wgiSS to thS appealed from that verdict to this Court, where 

^intiff, who re- * * X 

SiruriSgftsSt a decision was also given aga,inst hini. He thej^ 
Jj».«|c^Md^h«w filed a bill of injunction in the Court of Equity, 
jgu not u« there- ^j^ch, after the usual delay, was sdso dismissed. 
After this long and ineffectual struggle, be ten- 
dered the negroes to the plaintiS, who vohin ta- 
rily accepted of them. This ^c^ion V( as brought 
for the work and UboiUr of ih^ i\$groe&i, during 
tt^e time the proceedings were dels^ed^ by the 
appeal to this. Court, and the i^junc^io)^. 

The case was tried before Mr* Justice Smithy 
at Abbeville, who was of opinion the plaintiffs 
were entitled to recover, and the Jury found a 
verdiot accordingly. An appeal was then made 
to the Constitutional Court to set aside that ver- 
diet, as being contrary to law and evidence. 

The opinion of the Court was delivered by 
Mr. Justice Nott. 

The action of trover is a remedy by which a 
person recovers damages for the conversion of 
personal property, but not the property itself. It. 
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|6 a well knovra legal maiim, that a verdict in ^^■ 
trover vests the property in the deleiidant^ transii 
^ rem j^4icai€m. From the time of this verdict, 
therefore, the property belonged to the defei^- 
ant, an4 it vrould he very extraordinary that a 
person should be re<]^uirec) to pay for the use of 
T^ own property. The verdict being in the aN 
temativo, makf s no diflference ; for the Jury can* 
Pspt jgnd nwfih ^ v^diot withf>«%t the consent of tb^ 
pl^i^tiif; and thei) it is optional with the defend^ 
a|xt which alternative to dioose. It does not 
weak;en his yigliA' to the property. It Is only a 
mode of payment ofiered by the plaintiff; which 
the defendant ^ay^ aceept or refuse as he may 
think propen It is contended that by delivering 
^ the negroesiy he reeogiiised the right of the 
plaMitiflrfrafD the tinBe of the verdict; but I can^ 
Uot conceive it in that light : he recognised no 
right in. the plaintiff, except what the law gave 
bim; that was a right to 800 dollars. He bad no 
right to demand the specific property. I should 
rather conclude that the acceptance of it after- 
wards was a satisfaction of the judgment 

But it is said justice requires that^ after keep- 
ing the plaintiff out of his property, by various 
groundless and vexatious suits, he should pay 
him for the use of it But let it be repeated that 
he did not keep him out of his property. He 
kept him out of his money, that is, the amount of 
the judgment; but the property belonged to de- 
fendant. Suppose the verdict had not. been in 
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jgoLUMMA. the alternative, the plaintiff would not have been 
in a better situation than this decision places him; 
and the defendant's situation ought not to be 
worse than it would have been in that case. 
Suppose the defendant had paid up the judg** 
ment in money^-KSould the plaintiff have sued for 
the labour of the negroes ? Certainly not : and 
delivering up the negroes, instead of paying the 
money, was only paying the same amount in a dif^ 
ferent way. The mode of payment could not al- 
ter the relative situation of the parties, i And al- 
lowing this verdict to stand, would be making a 
law for this particular class of cases, which would 
be applicable to no other. It would be giving to 
a plaintiff who had prevailed upon a J tiry to ^ive 
him an alternative verdict ; a privilege which a 
plaintiffin no other case possesses, while it would 
impose upon the defendant legal disabilities, to 
which defendants in no other cases are subject- 
ed. The verdict, therefore, must be set aside^ 
and a nonsuit granted. 



Grimkiy Bay^ and Cokoek^ J. concurred. 
Johnson^ and Gantt^ J. dissented. 
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General J. Hutton, Guardian, &c. against Hardin ^-^^v-^^ 

-^ 1 •/• Huttoa 

Blalock, and wile. „ , ,;• .^ 



This case came before the Circuit Court, by JS/*Ji!^bl 
"^2cy of appeal from the Court of Ordinary, on tatorwMjMm^ww- 
an issue devisavit vel non^ as to the estate of fWideniefS^i; 

, , . J - 0OtCO0ClU8IV«,M 

James Johnson, deceased. to iotMky, ytt 

' MiffieMBt to shoir 

The deceased had made, and formally execu- 1^ Xu l!?^ 
ted, a last will and testament, and two questions i2f";^^»j^««j|j|t- 
arose out of the evidence : "ainrt^Tue*^!!? 

__, ___- 1 I ■■ , ^« Court wouM 

First, Whether the deceased was, or was not, 5^^,^^^* ^ 
€ampos mentis, at the time of making the said last 
will and testament ? and. 

Second, Whether, admitting that he was not 
wholly so, the evidence did not justify the con- 
clusion, there had been undue influence prac- 
tised upon him in obtaining it ? 

The will devised and bequeathed to Catharine 
CaKouny the grand-daughter of the deceased, al>- 
most the whole of his estate, real and personal, 
with a limitation over, in the event of her death, 
without issue, to the children of General £f«tfon,ia 
exclusion of Mrs. Blalock, an only daughter, then 
living, and the children of Mrs. Brown, another 
daughter of the deceased, who died before hioL 

The whole of the subscribing witnesses to the 
will, when before the Court of Ordinary, de<> 
posed, that the deceased was nan compos at the 
time of the execution of the will ; but as this 
was ^ trial de novo^ they were all examined. Two 
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coLVMBiA. of them still retained the same opinion, and the 
third, Jlktander Calhoun^ the father of Cdtharine 
Calhoun^ the plaintiff^ was so equivocal, that no- 
■ thing satisfactory was to be obtained from him. 
On the evidence of these witnesses alone, the 
Ordinary had rejected the probate of the will ; 
and from that decision the present appeal was 
brought up. There was a great diversity of 
opinion among the witnesses; a considerable* 
number of whom were sworn on the trial, as to 
the question of sanity, which were founded on 
the following facts : The deceased was upwards 
of an hundred years of age, and had, during a 
long life, been considered as possessing remark- 
able strength of mind, particularly on the subject 
of contracts; and Well informed on religious sub- 
jects : but at this period, and son^etime previous, 
had become childish and inconsistent; so much 
^0, as to be, in a great measure, lost to the sense 
of shame ; but when called to a particular sub-* 
ject, appeared to speak rationally, for the mo* 
ment, but would digress, and go into childish and 
unappropriate subjects and inquiries. 

On the question of undu^ influence, the fol* 
lowing facts were in evidence : The deceased 
regarded General HtUton as the pei*son ih whonk 
he could confide more than any bther ; he idnt 
for him at the distance of sixty miles, and he at- 
tended, for the purpose of writing the will. He 
read it to him privately, and, upon being asked, 
by one of the subsrcribing witnesses, What the 
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contents were, be said they were similar to one JfJ^^^i;;; 
which he had before made, with some altera- 
tions, which were necessary, on account of pro- 
perty acquired after its execution ; and a former 
will, but whether the one alluded to or not, did 
not conclusively appear, was produced, which 
contained provisions very dissimilar to the pre- 
sent. Opposed to these circumstances were the 
facts, that the deceased had differed with his 
daughter, Mrs. Blalock^ but it appeared to me 
upon an occasion that would not have justified 
the displeasure o( a reasonable parent, and had 
(determined tp disinherit both her and the chil- 
dren of his other daughter, Mrs. Brown ; and hav- 
ijng determined on this course, there was no per- 
son so likely to ^qcqeed to his affection as Gene- 
ral Hutton^ as be had no pther relations. 

In the charge to the J ury, I gave to them what 
1 then and stiU tliink, was a correct exposition of 
the law on the points arising out of the case, and 
after correctly summing up the evidence, left it 
to them to apply it, and they found a verdict for 
the defendant^. 

The opinion of the Court was delivered by 
Mr. Justice Johnson. 

A variety of grounds have been taken in sup- 
port of a motion for a new trial in this case, but 
that which alone is considered important in the 
consideration of it at this time, is that which 
arises out of the facts stated, and amounts to no 

VOL. n. 2 G 
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coLOMtu, more than that the conclusion drawn by the Jurf 
was incorrect, and not warranted by law ; I feef 
it due to myself, however, to add, that many of 
the specific grounds stated in the brief are not 
Warranted by fact. 

The Court is of opinion that the motion for a: 
new trial ought not to prevail. The evidence on 
the question of sanity, although inconclusive of 
itself, and rather tends to show the wreck or 
fragment of a vigorous mind, than such total de- 
privation of reason and discretion as to incapa- 
citate the deceased from making a will; yet 
when coupled with the facts that tend to show 
that undue influence might have been used in 
obtaining it, and that upon a mind too feeble to 
resist the influence of artifice or persuasion, fur- 
nish sufficient reasons for not disturbing the ver- 
dict, especially as the facts were fairly submitted 
to them ; and their verdict has had the elSect of 
securing to the persons best entitled, in law and 
reason, to the estate of the deceaseds 

Colcock^ JVb//, and Cheves, J. concurred. 
Gantt and Grimke^ 3. dissented; 
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Doctor Wilson Brown against James M ims. 
This was^an action of slander, and the defen- 
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tat 



Aant is charged in the declaration with sajing of siuTdM^M ^ hn 
the plaintiff ^^ that he was a damned rascal, and •videos or his 
xiot^t to give medicine to a puppj, and that he wur^t^^uutS 

,,, .. ,.. ^ ., «,. ,, Mduffleieattv- 

^nOUld not give medicine to a sick puppy of his." !?*"'^*£n»|»J^ 

The witness, who proved the publication of the 

words, stated, that the defendant asked her, in a 

conversation about the plaintifi^ what she thought 

of him ? To which she replied, that she thought 

verj highly of him ; that he had been very suc- 

' cessful in his practice as a physician, and was 

generally' much esteemed in the district; and 

ihat in reply to this he used the words stated in 

the declaration. It also appeared in evidence, 

that the plaintiff had practised in the neighbour- 

hood with considerable success for seven years, 

in the character of a physician, and was highly 

esteemed. The Jury, under the direction of the 

Court, found a verdict for the plaintiff, with 200 

dollars damages. 

A motion is now made to arrest the judgment, 

on the ground that the words are not in them* 

selves actionable, and that the declaration con* 

tains no colloquium from which it can be inferred 

that they related to his skill in his profession, nor 

18 special damage charged ; and for a new trial, 

on the grounds, 1st, That there was not sufficient 
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evidence that the plaintiff was a physician; 26^ 
Because the damages were excessive. 

The opinion of the Court was delivered by 
Mr. Justice Johnson. 

It is admitted, that no special damages are 
laid in the declaration ; and if the words were 
supported by any colloquium, it might be doubt- 
ful whether they might not be considered as an 
imputation on his moral character, rather than 
a want of professional skill, which alone could 
render them actionable withotit special damages; 
but as the record has not been produced by the 
appellant, whose duty it was under the rule of 
Court, I am bound to presume that it states the 
case made out in evidence. It, therefore, only 
remains to be considered, whether the words 
spoken, in connexion with the colloquium or 
preceding conversation, was an imputation 
against the plaintifT^s professional skill ? I think 
they are. The witness, in answer to the defen- 
dant's inquiry, as to what she thought of the 
plaintiff^ gave it as her own, and the opinion of 
the neighbourhood, that he was very successful in 
his practice, and therefore highly respected ; his 
reply, "that he was a damned rascal," although a 
vulgar expression, is, perhaps, the strongest in 
use, to convey our ideas of moral turpitude, and 
rebutted her opinion of his good character: 
those which followed were, therefore, unneces- 
sary, to explain his meaning on that subject, and 



/ 



IN THE STATE OP SOUTH CAROLINA. 



237 



must have been intended to apply to his success 
in the practice of physic, and can mean nothing 
else than a want of skill. 

The only ground taken for a new trial, which - 
is deemed necessary to be noticed, is that 
which relates to the sufficiency of the evidence 
to establish the fact, that the plaintiff was a phy- 
sician, as the other ground is deemed wholly un- 
tenable, being a matter for the consideration of 
the Jury ; and having been fairly left to them, 
and the damages are not, in the opinion of the 
Court, BO excessive as to warrant the interposi- 
tion of the Court on that ground alone. Every 
thinking man must rejoice that the Legislature, 
at their last Session, have adopted measures to 
regulate admissions to practise physic. But, 
until now, reputation and merit were generally 
considered sufficient to entitle the possessor to 
the appellation of physician, and many, without 
any other badge of profession, have, and conti- 
nue to be, ornaments to the profession and coun- 
try in ^'hich they live ; and the. health and life 
of the citizen has frequently been found more 
secure in their hands, than in the hands of some 
who have no other claim to confidence than the 
bare possession of a diploma. In laying down 
a rule on this subject, I am therefore disposed 
to extend the protection of the law, at least, to 
this class ; and I think, that the evidence that 
the plaintiff practised with success and reputa- 
tion for several years, per $e, sufficient evidence 
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of his being a physician ; but in addition to this^ 
it appears to me that the defendant admits that 
he is a physician, by calling in question his 
. professional skill Analogous to this rule, are 
the cases of civil and military officers, attorneys, 
'&c. in all of which proof that they acted in their 
several characters is sufficient. 2 Burrow. 
. I am of opinion, that the motion for a new- 
trial, and in arrest of judgment, ought to be difr* 
charged* 



JSTott^ Cheves^ and' Ganttj J. concurred^ 

» CqIcocJc^ h dissented. 
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Joseph Ratclifp against William Vanci.' 



This was an action of trover to recover for 
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the conversion of seven negroes. The negroes pW, thSTUS^ 



were the property of WiUiam Byrd^ and were 2!22d^'*if ^uS 
placed in the hands of the defendant, to remain ^Sitotturdp«r- 
until a final settlement should take place between S' JSipSSj 2 
him and Byrd^ it being admitted that Byrd was J|*,^«J|***JJ^ Jj 
indebted to the defendant. The plaintiff, on the E"Jli"*^ 
trial, proved these facts,"^and gave in evidence ^^^^^ 
a biU of sale from Byrd to him, dated 10th March, SSl!f TsJ: 

, - T«nion to suataia 

1810. It was also in evidence, that they were ^^•*'*>jj ^^ 
put into the hands of the defendant in 1808; 
that a suit previous to the present had been 
brought by the plaintiff against the defendant, 
for the recovery of the negroes ; that on the trial 
the plaintiff's bill of sale was given in evidence, 
and the defendant thereby apprised of the plain- 
tiff's title ; that a nonsuit was suffered in that 
action; that afterwards, and before the com- 
mencement of the present suit, the plaintiff de- 
manded of him the negroes ; that he refused to 
deliver them up, alleging, that he had a lien 
on them^for the demand he had against Byrd^ 
which he stated generally was between 200 and 
300 dollars, but the precise amount of which he 
did not state ; that the plaintiff offered to pay 
him the amount he claimed, if he would deliver 
up the negroes; but that he declared he would 
not do so if the sum were paid him, and refused 
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under any circumstances to deliver the negroes 
to the plaintiff! The witness to the bill of sale 
did not see any money paid by the plaintiff to 
Byrd^ nor any bond or note given by the plaintiff 
to him as the consideration thereof; but the bill 
of sale recited a valuable consideration. 

On the trial the defendant's attorney moved for 
a nonsuit : 

First, Because the defendant had a lien on the 
negroes for the amount due him by Byrd^ and 
was, therefore, justified in retaining them. 

Second, Because Byrd^ being out of possession 
at the time of the transfer to the plaintiff, had 
only a right of action in himself, and could not, 
by the rules of Common Law, transfer or assign 
such right 

Third, That the plaintiff was bound, when he 
demanded the negroes, to have shown his autho- 
rity or title. 

Fourth, That the plaintiff offered no evidence 
to show that the defendant was apprised of the 
transfer to the plaintiff, at the time of the de- 
mand and refusal. 

The presiding Judge refused the motion for a 
nonsuit, and the Jury found a verdict for the 
plaintiff 

The defendant now moves for a nonsuit, on 
the same grounds as for a new trial; on the 
ground that the transfer to the plaintiff by Byrd^i 
was fraudulent, as against creditors, Byrd being, 
at the time, indebted to the defendant. 
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The cause was tried before Mr. Justice Batf^ Vi^r^tllt 
tki Orangeburgh, in April Tei*m, 1816. 
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The opinion of the Court was delivered by - 
Mr. Justice Cheves. 

The motion for a nonsuit in this case, I think, 
ought not to be granted. The first ground is, that 
the defendant had a lien on the negroes, and was, 
therefore, justified in retaining them, until his de- 
mand was satisfied. The right to retai n, as a general 
rule, in such a case, is very clear ; but, if his full 
demand be tendered to the holder, and he refuse 
it, he has no longer a right to retain ; and the re-^ 
fusal to deliver, on the tender of payment, is evi- 
dence of a conversion. The object of a tender 
is to establish a conversion. Any act of the de* *? trow, uy 

' evidence ihowing 

fendant, therefore, which shows that he detains u'^'^fie'tropSl 
the property for any purpose not justifiable in g^^^^r^Sf^ 
itself, is evidence of the conversion ; and, in th|s bii?h*?*wnw- 
^ase, the evidence abundantly proves the inten- 
tion of the defendant to withhold the property 
from the plaintiff! Though his demand had been 
paid, he not only would not deliver the negroes 
on pqiym^^t of the utmost amo^t he demanded, 
hnt he appears studiously to have .avoided giv- 
jitig precision to his deoi^nd, in prder ^hat it mij^t 
not be 3p^i^c^y teujijered. I sbpqld myself 
holdy th«.t a.refusal, j^er .^ue notice, tp give pre- 
caution tp a jt^e dem^nd^woul^Ypf itself^ rendei;*^ 

Apftcifip tm^w m^w^p^9iTJf 4p4 if it cq^ija .f3|e 

^tifictily ,^^ that nptjbiflg wa/i due, a ten4|^r 
VOL. II. 2 H 
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was unnecessary of any pretended demand. Now 
in this case it seems obvious, that nothing was 
due to the defendant He did not pretend his 
'^" demand had ever been more than between 200 

and 300 dollars, and he had enjoyed the services 
of a valuable family of negroes for upwards of 
six years, at the time the demand was made, 
which were, at least, equivalent for the utmost 
amount he claimed. 

Second, The next ground is, that Byrd^ being 
out of possession, had only a right of action, and^ 
by the rules of the Common Law, could not as- 
sign his interest in these negroes. In point of 
fact this ground is without foundation ; the pos- 
session of the defendant was the possession of 
Byrd; his possession was not adverse. But the 
rule of the Common Law alluded to, has been 
long since exploded with us. The transactions 
of every day, in the business of life, at the bar, 
and in the business of the community, generally, 
show that it has no longer any authority ; it has 
been wisely exploded, 
a ^SJSl^n w Third and fourth—The two last grounds are, 
H it Mi reqSbite in substaucc, the same. They are, that a refu- 

to prova that J ^ 

fiS^tthLitS sal to deliver is not a proof of conversion, unless 
SS^t ^J^ ^^^ person making the demand, show his autho- 
rity^ or title, and that the plaintiff* did not do so 
at the time of the demcmd and refusal, which 
were given in evidence. It was not necessary 
that the plaintiff should have exhibited his title, 
or authority, at the time of the demand made. 
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The defendant had been apprised of it by the 
previous suit, and by the exhibition of his bill of 
sale in that suit, as evidence. Nor was it neces- 
«5ary to have proved any notice to the defendant ' 
of the plaintiff's title, unless the defendant had 
refused to deliver the property, on the ground of 
ignorance of the plaintiff's right. (2 Esp. JV. P. 
203. GoulcTs Edit.) 

The ground of the motion for a new trial is 
without even the semblance of plausibility. The 
sale to the plaintiff was necessarily subject to 
the claim of the defendant, whatever it might be, 
who held the property as a pledge for it The 
sale could have no tendency to defeat it. The 
motions for a nonsuit and a new trial must, there- 
fore, both be refused. 
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Cokock^ JSTott^ Johnson^ and Gantt^ J. concur- 
red. 
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\^^>/^^/ Christopher MComco against John SnrGtwacr. 

M*Conico 
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This was an action of trespass, quare ctausum 



The huotiofcof 



wild ^fuiSL? in fregit^ and to support it the plaintiff proved, that 
SfthK SSrtiyrS ^^ ^^^ warned and ordered the defendant not to 
SStt'iemlnt. "tnd hunt on his lands, and that the defendant had, 

the riebt to do w 

Stth?' JS^tte notwithstanding, rode over, and hunted deer on 
Sin? bii hSfUi his unenclosed and unimproved lands. The ver- 

are nnenelo^ed, '^ 

S!«ercfaj5?lt <^ict of the Jury was, that each party should pay 
^***^ their own costs; and the plaintiff now moves for 
a new trial on the grounds : 

1st, Because the riding over the unenclosed 
and unimproved lands is in law a trespas?, for 
which an action will lie, when it is contrary to 
the express orders of the ownier. 
2d, Because the verdict is in itself a nullity. 

i 

The opinion of the Court was delivered by 
Mr. Justice Johnson, 

Until the bringing of this action, the right to 
hunt on unenclosed and uncultivated lands has 
never been disputed, and it is well known that it 
has been universally exercised from the first set- 
tlement of the country up to the present time; 
and the time has been, when, in all probability, 
obedient as our ancestors were to the laws of the 
country, a civil war would have been the conse- 
quence of an attempt, even by the Legislature, 
to enforce a restraint on this privilege. It was the 
source from whence a great portion of them de- 
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rived ^faeir food and raiment, and was, to the de* 
voted huntsman, (disreputable as the life now is,) 
a source of considerable profit. The forest was 
regarded as a common, in which they entered at " 
pleasure, and exercised the privilege^ and it will 
not be denied that animals, /erie naturcB^ are com- 
mon property, and belong to the first taker. If, 
therefore, usage caa make law, none was ever 
better established. This usage is also clearly 
recognised as a right by the several acts of the 
Legislature on the subject ; particularly the act 
of 176d, {Pnb. Laws J 276,) which restrains the 
right to hunt within seven miles of residence of 
the hunter. Now if the right to hunt beyond that, 
did not before exist, this act was nugatory; and it 
cannot be believed that it was only intended to 
£tpply to such ad owned a tract of land, the dia* 
meter of which would be fourteen miles. It ap- 
pears to me also, that there is rio rule of the Eng- 
lish Common Law, at variance with this princi-* 
pie ; but, it is skid, that every entry on the lands 
of another is a trespass, and the least injury, as 
treading down grass, and the like, will support it. 
(1 Esp. Dig. Tit. Trespass^ 22 1 .) But there must 
be some actual injury to support the action. Now 
it wiH not be pretended that riding over the soil 
i? an injury ; and the forest being the common, 
ii!) which the cattle of all are used to range at 
large, the grass, if perchance there be any, may 
also be regarded as common property; and 
surely no action will lie against a comtmoner for 
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barelj riding over the common. The right to 
hunt on unenclosed lands, I think, therefore, 
clearly established; but if it were doubtful, I 
should be strongly inclined to support it Lai^e 
standing armies are, perhaps, wisely considered 
as dangerous to our free institutions; the militia, 
therefore, necessarily constitutes our greatest 
security against aggression; our forest is the 
great field in which, in the pursuit of game, they 
learn the dexterous use and consequent certainty 
of fire-^rms, the great and decided advantages 
of which have been seen and felt on too many 
occasions to be forgotten, or to require a recur- 
rence to. 

Having come to the conclusion, that it is the 
right of the inhabitants to hunt on unenclosed 
lands, I need not attempt to prove that the dis- 
sent or disapprobation of the owner cannot de- 
prive him of it ; for I am sure it never yet entered 
the mind of any man, that a right which the law 
gives, can be defeated at the mere will and ca^ 
price of an individual. 

Having disposed of the principle of this case, on 
which alone it has been argued, it is unnecessary 
to notice the ground in relation to the irregulari- 
ty of the verdict; it is either a verdict or no 
verdict; if a nullity, as is supposed by the 
ground stated, neither party can proceed upon 
it. Let the motion be dismissed. 

Grimki^ Colcocky Cheves^ and JSIottj J# concur- 
red. 

Ganttj J. dissented. 
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John Gage against John P, Sartor. v^^v-^/ 

Sartor. 



This was an action of debt on judgment reco- 



in ID actioD on 

vered on a summary process. The action was ?umml?y*pi>2w! 

, •!/•/% though I here may 

brought for sixty-seven dollars and fifty cents. }j^on^jj»y«f^«^°J 
But the declaration set forth, a judgment for Mme tre??iarfty 

. , O' mifprison, yet 

sixty-seven dollars and fifty cents, with interest [[^''""'ihTwbJte 
thereon from the fourth day of January, one thou- ISm rewveJ^.u 

may bo aBtndod. 

sand eight hundred and nine. Defendant had 
pleaded nul tiel record. A paper understood to 
be an exemplification of the proceedings on 
which the action was founded was produced, 
containing these words, " It appeared 4jnto the 
Court that the defendants are justly indebted to 
the plaintiffs in the sum of sixty-seven dollars 
and fifty cents, and interest thereon from, the 
fourth day of January, 1809; therefore it is con- 
sidered that the said John Gage do recover 
against the said Jofm P. Sartor and Matthew 
Evans the said sum of sixty-seven dollars fifty 
cents, with, as aforesaid.^ This was treated by 
the counsel on both sides as a copy of the judg- 
ment, and was so understood at the time by the 
presiding Judge. When it was offered in evi- 
dence, two objections were taken to it : 

1st That it did not support the action, inas- 
much as the declaration sets out a judgment 
for ** sixty-seven dollars and fifty cents, with in- 
terest thereon ;'' whereas this judgment is for 
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co5.i:if«a. « sixty-seren dollars and fifty cents, with afore« 



SMtor 



said,'^ the word " interest" being omitted. 
^•^ 2d. That the original action and judgment 

- were against two defendants, and this was against 
one only, and there was no suggestion that the 
other was dead* These objections were botib 
overruled, and the plaintiff recovered a verdict 

The opinion of the Court was delivered by Mr. 
Justice NoTT. 

A motion is now 'made for a new trial, ou the 
first ground £^bote stated, and in arrest of judg- 
ment on the second. It is not uaual to enter up 
judgment on summary processes in regular fo^n. 
The presiding Judge enters an order for a decree 
on the docket, from whence the clerk enters the 
decjee on the minutes of the Court And that is the 
only judgment which is ever entered up. Each 
cleik adopts his own method of entering the 
decree. Some merely state the amount; and 
others enter them in the form of a judgment, si- 
milar to that above transcribed. And when this 
was produced in the Court below, I understood 
it ta be a transcript of the decree firom the c|eck'0 
minutes. It appears now to be a mere recital of 
the judgment or decree, accompanyipg the exe- 
cution. It does not appear, therefore, that the 
variance alleged does actually exist. It maj 
only be in the execution, and not. in the judg- 
ment ; and that alone would be a sufficient rea- 
son for refusing a new trial. 
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But, suppose we receive this as the counsel 
have done, as the judgment itself, or an exact 
copy of it, I should still be of opinion a new 
trial oqght not to be granted. The judgment 
is for sixtjrseven dollars and fifty cents. The 
words " with interest thereon" form no part of 
it They may be stricken out as surplussage, 
and then there would be no variance. 

But admitting those words to be material, 
there is no substantial variance. The preamr 
Ible, as it may be called, declares the sum ac- 
lually due in the same manner as is laid 
in the declaration ; and the judgment that folr- 
lows must necessarily be for the ttame sum, 
Jind the first part is as much the act of 
|he Court as the latter, and ought all to be ta- 
ken together. A»d even admitting that the lat- 
ter part only is to be received as the ju^dgment 
of thjB Court, there is enough appearing on the 
face of the whole record to show" what was in- 

^ 

tended ; and it is, therefore, capable of amend- 
ment. There is enough appearing on the face 
of the proceedings to amend by. This Courjt 
has permitted a judgment to be iamended after 
execution issued, and even after property sold 
under it. Let it not be understood, however, 
that I am for disregarding the technical rules 
and forms of proceedings. On the contrary, I 
lam for preserving them in their full vigour, as the 
only land marks to judicial correctness. But I 
am for rendering them subservient to justice j 

YOUIU 2 1 
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coLWMiu, and wherever thej contain sufficient certainty to 
prevent the mischief which they were intended 
to guard against, the Court ought to give effect 
' to them. In looking through the whole of these 

proceedings, sufficient certainty may be disco- 
vered to support the declaration, and therefore 
\ the motion for a new trial ought to be rejected. 

fi^sttSSI^Stn 2d. The motion in arrest of judgment rests on 
jl^<inent'Wainrt a fouudatiou less substantial. The plea is nul 

one of tbem onl j " ^ 

^fon! *yi*5d- ^^^^ record. The only question, then, is, does-the 
SSS^be uEL record produced correspond with that set out in 

by the defendaAt ' ^ * 

SrfSrfJJtSl?. ^ tt^ declaration ? and by comparison it is found 
to be literally the same. It is true this action is 
brought against one only, when it appears that 
the j udgment on which it was found ed was against 
two. But then the judgment is correctly stated 
in the declaration to be against both. There 
may be an error in the mode of bringing the ac- 
tion, or in the method of declaring, in not sug- 
gesting the death of one of the parties. But it 
could not be taken advantage of at the trial oii 
the plea of nul tiel record ; neither is it a good 
ground in arrest of judgment. It is an error ill 
form only, which is cured by the verdict. 
This motion must also be refused. 

GrimJce^ Cokock^ and Cheves^ J. concurred. 
Gantt^ J. dissented. 

Johnson^ J. gave no opinion, having been conr 
cterned in the cause. 
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John Campbell aminst John Chiles. v^*v-^^ 

^ Campbell 

V. 

Chiles. 

This was an action to recover moneys collect- "J^J^jjrr^. 
ed by the defendant, as Sheriff of Abbeville ISdrccWS 

"^ riff, the latter 



District, on an execution in the name of the !j^«f^^,j'jJJ;}^ 
pl^intifi! The defence was, that the money had iSMveraiTmct 



an a- 
aod tha 
supported 



before paid over 

been paid over to James Cobb^ the agent of the ^y p?int*ff! 
plaintiff^ but the Sheriff had no receipt fer the Sprcw wder 

**• ^ * or iostrument of 

money from Cobb. " The evidence was^ that Cobb ^alli"^^^^ 
had purchased a tract of land at Sheriff's sale, bTpiaiSSff^n 

* * ^ wfaieh the Jurjr 

and directed theSherifftoappIythe money collect- K^"*., 
ed on plaintiff's execution to the payment of his the"yerd?ct. 

*■ ^ . *^ •' And the a|eDt 

purchase, and which had been done accordingly- JfJi?m*^rth"thf 
As proof af Cofti'^ being the authorized accent of wo*" it a'puiS 
the plaintiff to receive his moneys, testimony was iafeg^^Jcid'tobJ 
adduced, showing that he was the son-in-law oft?thepiS«i^°* 
the plaintiff, and his partner in trade, and that 
the Sheriff had occasionally paid moneys to him 
on plaintiff's account, without an order, and 
three different receipts on the Sheriff's bopks, 
where money had been paid thus to him, were 
adduced as evidence, in which it appeared the 
plaintiff had acquiesced. 

The presiding Judge, Mr. Justice Jofmsoriyin 
his charge to the Jury, told them, that something 
more was necessary, in his opinion, to be proved, 
for the purpose of showing that Cobb was the au- 
thorized agent of the plaintiff, and as such enti- 
tled to receive bis moneys. The Jury, however, 
on the foregoing proofs, found a verdict for the 
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defendant ; and the present is a motion to set the 
same aside, as being contrary to law and evi- 
dence^ it not being proved that Co&i was Camp^ 
helTs agent, a d because it was proved that the 
Sheriff appropriated the money to pay a private 
debt of CcM'j. 



The opinion of the Court was delivered by 
Mr. Justice Gantt. 

This case is confined within narrow limits^ 
The queistion of agency was a fact to be decided 
on by the Jury. They were of the vicinage, and 
better qualified to judge of circumstances in re- 
lation thereto than the presiding Judge. The 
presiding Judge, in animadverting on the testi- 
mony, very correctly stated to the Jury, that the 
evidence was by no means conclusive as to the 
fact of general agency, thereby putting the Jury 
on their guard against a hasty decision of the 
case. They found a verdict for the defendant, 
notwithstanding the opinion of the Court to the, 
contrary. 

On a review of the circumstances of this case, 
1 am of opinion that the verdict should stan^. 
The Sheriff had before paid moneys to Cobb^ on 
account of the plaintiff^ and he had acquiesced 
therein. His relative situation with the plaintiff 
rendered it probable that such authority might 
have been delegated ; and when to this is added 
the circumstance of the plaintiff acquiescing in 
tliree payments made to Cobb^ as his agent, the 
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Jury had certainly strong grounds to rest upon, 
that he was authorized also to settle with the 
Sheriff in this case. The money having been 
appropriated agreeably to CoWs order, in pay- 
ment for land, purchased by him at Sheriff^s sale, 
does not alter the case. If he was duly authorized 
to receive, he could, on the payment being made 
to him, apply the money \in this way ; and his 
order to the Sheriff to apply the money in pay- 
ment of a purchase made by him at Sheriff^« 
sale, is tantamount to a receipt and payment bjr 
himself.^ I think the verdict should istand. 



May, 1818. 



Ciapbell 

V. 

Chiles. 



Grimkiy Cokocky and JSIhtt^ J. concurred. 
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Columbia, 

May, 1818. 

^"^^^^"^^ Administrator of James Russell against Joim GEfi* 

V 
C 66. •,•• 

- ,^,. , ' This was an action to recover 1425 dollars. 
JJSLt'^^^purJhS- the amount of a promissory note given by the 

•ei, on behalf of * r*% 

fc?mrro™rao2 ^^f^*^d^"^ to the pkintiflTs intestate. The de- 

value ot toe laod /• j j1_ j j r j • /» 

at tne time ot lence Set UD was, that the note was giyen tor a 

alienatioa,aiidiiot * ^ 

iSa/fat2 pro^; t^'^ct of 1 400 acres of land, in 75 acres of which 
^ the widow of Randal Revil^ of whom the plaintiflTs 
intestate purchased, was entitled to dower,^ as 
she had not renounced her dower in it. On this 
75 acres there were two grist mills, a saw mill, 
and a cotton machine, which, according to the 
evidence, was at present worth 2500 dollars, and 
produced an annual income of about 300 dollars 
clear of expense. But at the time of the a|iena- 
tion by Randal Revtl^ the saw and gristmills 
were greatly out of repair ; since which time the 
plaintiflTs intestate had thoroughly repaired them, 
and added the cotton machine^ which had raised 
them to their present value. The measure of the 
defendant's discount depended wholly bn the ex- 
tent of the widow's right of dower, and that de- 
pended on the question, whether she was entitled 
to dower according to the value at the time of 
alienation, or at its present increased value ? 

For the purpose of ascertaining what was the 
value of the widow's dower, I directed the Jury 
that they ought to ascertain either the annual in- 
come, or the value of the whole estate, and allow 
one-third of the annual income or interest, or 
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one-third of the whole value for seven years, 
i^hich I conceived to be the rule in England, and 
which I inclined to believe was reasonable, and 
had been adopted by the Court of Equity in this ■ 
«tate ; but that, in my opinion, in this estimate 
they ought to have regard to the value of the 
land at the time of the alienation by Randal Revil^ 
and not to its present improved value. The only 
evidence as to its value at the time of its alien- 
ation, was the price at which it was then sold, 
and the subsequent sale by the plaintiflPs intes- 
tate to defendant^ taking either of which as the 
basis of the calculation, the sum of 1 80 dollars, 
allowed by the verdict as the discount, accord- 
ing to the rule laid down, was equal to the value 
of dower; and although this was far from being 
conclusive evidence as to value, yet, in the ab- 
sence of all other, it might be considered as suf- 
ficient. But to calculate the dower according 
to its present improved value, a much greater 
sum would have resulted by either mode of cal- 
culation. 

A motion is submitted for a new trial, on the 
ground that the discount allowed is inadequate to 
the value of Mrs. ReviVs dower. 
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The opinion of the Court was delivered by 
Mr. Justice Johnson. 

The ground stated in the brief ^ is predicated 
on the conclusion, that the widow is entitled to 
her dower, to b^ assessed according to the pre- 
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u^mt ^^^ improved value of the lands ; and if that were 
correct, w new trial ought to be the consequence^^ 
But if the rule b^, that it ought to be assessed 
' according to the value, at the time of alienation 
from the evidence of its then value, a sufficient 
sum was allowed, according to the principles 
laid down, the correctness of which has not been 
questioned. The reasonableness and correct- 
ness of the rule, that the dower of the widow 
shall be assessed according to the value of the 
lands at the time of alienation, and not according 
to the improved value, is so clearly established 
hj principle and authority, as to supersede all 
reasoning upon it (2 JohnsotCs Reports^ 484.) 

I am, therefore, of opinion, that the motion for 
a new trial ought to be dismissed. 

Chimkif Cokoeky Ganttj and JVottj J. con- 
curred. 
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J'onN' BuGHfis* against Lucus Crevon. 
This action was brought to recover a stim of' 



Colombia, 
May, 1818. 



Huglres 

V, 

Oreyon. 



Aproniisebya 



tooney, which the defendant had promised t6 pay m^^^*^^^ 
to the plaintiff, for the board of two young ladies, £1^ iS;'*^t£ 
daughters of a Mr. Gahaghin^ deceased, whose nJt'^SSii^e!"? 
widow the plaintiff had married, Mr. Justice tuiriffejT. 

-^ •» ^ tlOB, is good, and 

Smithy who tried the case, reports the following ^tutlrfStaJf 
facts as having appeared in evidence, viz. 

That an Unhappy difference arose between the 
plaintiff aiid his lady, some time afler their inter- 
taiarriage, whereby they were about to separate } 
that, to this end, articles of separation wer6 
drawn up, and presented to the plaintiff for his 
signature, who, considering the stipulations un« 
fair, and unfriendly to his interest^ hesitated to 
«igh the salne, allegihg that he must be paid for 
the bo^i*d of the young liEidies. As an induce* 
ment, hoi^ever, to a compliance oh the part of 
the plaintiff, the defendant, who was the execu- 
tor of Gahagfdn^ undertook and promised the 
plaintiff^ that if he would sigh the articles of se- 
paration, he (the defendant) would pay him fot* 
the board of the young ladies : whereupon thd 
plaintiff sighed the articles of separation.. Tesi- 
tiinohy was also dttfered, proving siitisfectbrily 
the timfe the young ladies had liried with the 
plaintiff^ and the price of such boarding as they 
had received. Th(6 Jtiry, under the direction of 
the presiding Judge, found a verdict for the 
VOL. 11. 2 K 
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plaintiff! The defendant has appealed there- 
from, and relies upon the following grounds for a 
new trial : 

Ist. That the damages given Tvere excessive, 
the J ury having allowed a greater sum than ap- 
peared to be due from the account exhibited by 
the plaintiff* himself.' 

2d. That there was no sufficient evidence of a 
consideration, to support the promise alleged 
against the defendant. And for a nonsuit, on the 
ground, that the plaintiff* signing articles of sepa- 
ration between himself and his wife, was no suf- 
ficient consideration to take the alleged promise 
of the defendant out of the statute of frauds. 



The opinion of the Court was delivered by- 
Mr. Justice Gantt. 

The first ground must necessarily fail; the 
plaintiff* having, by his counsel, consented to re- 
lease so much of the recovery had, as shall ex- 
ceed the account for board, as exhibited by the 
plaintiff! 

On the second ground, I am of opinion that 
there was sufficient evidence of a consideration 
to support the promise. Was it nothing that the 
plaintiff* was to forego the society and pleasures 
of the conjugal state ? That he was no longer 
to have the control and authority of a husband 
over the person of his wife ? Nothing, that this 
sacred tie, which in law identified them as one 



person, was, by the articles of separation, to be- 
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come sundered, and he thereby deprived of the ^ 
better part of himself ? Nothing, to drag through 
life, solitary and comfortless, without a partner 
to share in his joys, aind sympathize with him in ' 
his hours of affliction? Nay, more; perhaps 
the current of his blood to dry up, and no mean 
left him, whereby to transmit his name to poste- 
rity ? These are weighty and important consi- 
derations, and are deemed quite sufficient to 
support the promise upon which this action was . 
founded* 

From this view of the privation and * losses 
which the plaintiff has and may sustain, I have 
no hesitation in saying, that the third ground 
taken for a nonsuit cannot be supported, being 
clearly of opinion, that the signing of the articles 
of separation by the plaintiff at the instance of 
the defendant, and on his promise to pay the 
hoard on that condition, is quite sufficient to 
take the case out of the statute of frauds. Lord 
EJdon^ in the case of Hovlditch vs. Milne^ in- 3 
Espin. JSr. P. C. 86, says, that there may be 
cases where, though it is clearly the debt of an- 
other, yet a note in writing is not necessary, 
(See 2 Selwyn^s JYisi Pritis^ note 7, page 858.) The 
reason which governed the decisions in the cases 
there put, exists in a much greater degree in the 
present ; and leads me to the conclusion, that the 
promise made by the defendant in this case, is 
one not within the statute of frauds, and that he 
is bound to fulfil it. The verdict must stand, 
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coLUM»u» the plaintiff releasing so much thereof as exceeds 
the account for board fijied by him. 



Hughes 

■V. 

CrcyoD. 



Grimke^ Cokock^ and Cheves^ 3. concurred. 

Johmwh 3' I concur in this case. From the 
report pf the case I did not understand that the 
question of separation fojrmed the basis of a con- 
sideration that had been before agreed upon; 
but the rigning of articles by which the pecuoj* 
ary interest of the plaintiff^ was affi^cted, was tlye 
ground of the promise. 

Jfott^ J. dissented. 



/ 
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May, IBtg. 

Nancy Philuts agaimt Whuuam M^Masteiu. v^r^.-^• 

PbllUia 

V. 

M^Maaten. 

In this case the writ was against WiQiam-^ '^ 
M'Masters. The declaration, aliter staiinfi: that^oo^f«^n»Kr 

^ o a pJalntiff shall 

WilUam M'Masters was attached to answer, &c. XJS^^'iL'il" 
ffoes on and names John M^Masters as the defen- >>«><)»' «i<»u7 

*^ as in other ac 

dant. An interlocutory order for judgment had iiSSSw ^ISSdy 

r "ix»j • ■li'i /» '''*' *'**^ redress. 

been obtauaed against the defendant for want of 
a plea, who, by his co^insel, moi^d in the Dis*- 
trict Court to have tiie proeeedii^ set aside for 
irregularity. The plaintiff, to anticipate the et 
feet of this motiop, moved for leave to amend his 
^ declaration, by striking out, where it oceurred, 
dxe christian name, ^John^'* and inserting ^^ WU- 
Uam.^^ This motion the presiding Judge nefois* 
ed. The plaintiff then moved to set aside the 
declaration, and for leave to file a new declara- 
tion, which motion was also refused; and the 
motion of the defendants attorney to set aside 
the proceedings granted. 

The action was for slander, and charged the 
defendant with having said, that the ^^ plaintiff 
ran away from Fairfield for stealing ;^' Bnd that 
she, the plaintiff, ^^ dare not show her face there 
again.'' The presiding Judge did not doubt that 
the pleading was amendable, but he thought it 
was in the discretion of the Gourt to grant or 
refuse the leave asked. He thought the words 
not actionable, and, therefore, was of opinion, 
the leave ought to be refused, as, if granted, it 
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would be conducive to no useful end ; and he 
thought the species of action one which ought 
not to be encouraged. The case was brought 
before Mr. Justice Colcock, at Newberry, in Oc- 
tober Term, 1815. 



Tha opinion of the Court was delivered bj 
Mr. Justice Cheves. 

It was not denied, that the error in this case 
was amendable. The general rule is, that the 
amendment shall be allowed where there is an^r 
thing to amend by. Here the declaration was 
amendable by the writ, and ought, unless the pe- 
culiar circumstances of this case forbade it, to 
have been allowed. A motion to amend, like 
other motions, is one which, under peculiar cir- 
cumstances, the Court may grant or refuse in its 
discretion. The motion to bring on a cause for 
trial may be refused. The discretion in the two 
cases, where the actor is within the rules ^f law 
and the accustomed rules of practice, is pretty 
much the same. In both, the motion is generally 
a matter of right In neither, is it ordinarily a 
ipatter of favour. Such motions are not, and ought 
not, to be refused on the merits of the case : the 
merits ought not to be tried on such occasions, 
or in such form. But in this case the words were 
actionable; they charged an offence to have 
1>een actually committed, and that oflfence was a 
felony. The defendant alleged that the plaintiff 
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" ran away from Fairfield for steding^^ i. e. for the ^^^ ^^^^ 
act of stealing already done or committed. We 
ought to expound the law as we find it. Our no- M.M«8tci». 
tions of policy ought not to induce us to declare "^ 

words to he actionable which hare not been 
heretofore adjudged to be so. But if it be con- 
fessed that the law of slander was established for 
society and circumstances greatly different from 
our own, when manners were less delicate, and 
moral sensibility less keen, it will at least be a 
sound reason for not disarming the law of its ef- 
fects. The law of slander is evidently defec- 
tive. Its great objects are to ensure exemp- 
tion from unjust legal prosecutions, and to pro- 
tect pecuniary interests. It has no shield for the 
delicate treasure of spotless moral character, the 
creature of polished and refined society, which 
fears no punishment, and is above all price. You 
most be dragged almost within the gratings of a 
jail before you feel the protection of the law. A 
sense of this defect has led, I understand, to an 
attempt in the Legislature of this state, which has 
not yet been eflectual, to give an ampler scope 
to this protection, and it has the sanction of some 
of the most learned and enlightened men in Eu- 
rope. It at least affords me ah admonition that 
I ought to give full effect to the existing laws on 
the subject. I have no disposition to use any 
discretion with which I am invested to refuse 
the motion to amend, because this is an action 
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c»Lvir«i4, (^ slander, and I am therefore af oi^inibn the de« 

M«y. 1818. ^ ^ 

cision of (^ Didtrict Court should be r^rersed^ 
and that the plaintiff have leave to amend \ bnt 
- that the order Ibr judgment be set aside, and the 
defendant penhitted to plead issuablj. 



Koii^ Gmttj and Johnson^ J. concurred* 
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€0X.rM9IA, 
May, 1818. 

John M'Dowall against John Beckly. v^v^/ 

^ M«Dow«U 

Beckly. 



This was an action of assumpsit, brought to re- 



Parol evidence 

l!;over the sum of 635 dollars 75 cents, which the t2d°to ^nx^X^ 

. , or alter the temw 

defendant had collected, as attorney for th^ plain- g^nrmc'S^^ *^ 
list. Defendant acknowledged the receipt of the 
money ; but contended that he was entitled, by • 
Contract, to retain one half of it for his fees in 
the case in which the money had been collect'- 
ed, and other cases in which he had been em^- 
ployed ; and that he had paid over the other half 
to Benjamin Saxon^ Esq. pursuant to directions 
from the^plaintiff; to prove that fact^ Mr. Saxon 
himself was called. Afler being released by the 
defendant, be deposed in substance, that the 
plaintiff applied to him to defend an action of 
slander, brought against him in Greenville. That 
he demaiided an hundred dollars as a fee : plain- 
tiff refused to give it ; but said, he would do bet- 
ter for him than to give him one hundred dollars. 
He stated, that he had commenced an action 
against Darnel M'Kie, in which he ought to re- 
cover a considerable sum of money, 'fhat Mr. 
Beckly was his attorney, and was to have one half 
of what should be recovered, for l\is troi4:)de in 
attending to that and some oj&er cases. He 
showed him a statement between M'Kie andiiim- 
self, in which it appeared, ^that the least sum 
which he could recover was 177 dollars 24 cents; 
and that he was, in fact, . entitled to recover a 
VOL. n. 2 L 
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considerable sum beyond that ; and agreed to 
give him as a fee one half of what he should re- 
cover, whatever it might be. They at length 
concluded a bargain, that Mr. Saxon should ac- 
cept the one half of what should be recovered of 
M'Kie^ provided it did not fall short of fifty dol- 
lars ; if it did, M'DowaU was to make it up to that 
amount That the sum of 635 dollars 75 cents, 
had been recovered ; one half of which he had 
received. Mr. Saxon produced a written con- 
tract, under the hand of M^Dowall^ in the words 
following : 



« I agree to give B. H. Saxon one half of the 
within, amounting to the sum of 88 dollars 71 
cents, if recovered of Daniel M^Kte; if not, then I 
promise to pay him 50 dollars, as a fee for defend- 
ing me in an action of slander, commenced by 
John H. Harrison^ in Greenville District. 

(Signed) JOHN M^DOWALL." 



This was written on the back of the above- 
mentioned statement of accounts between him 
and M-f^ie. 

The cause was tried at Abbeville, Spring 
Term, 1816, before Mr. Justice Cqkoek^ when the 
Jury found a verdict for the defendant. 

A motion was now made for a new trial, on 
the ground, that parol evidence ought not to 
have been permitted to contradict the written 
agreement between the plaintiff and Mr. Saxon. 



^ 
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'The opiniMi. of the Court was delivered by 
Mr. Justice Nott. 

The rule of law is, that " parol evidence can- 
not be admitted to contradict, add to, or vary 
the terms of a will, deed, or other written in- 
strument." (^PhilUps on Evidence, 423.) And Lord 
Coke observes, " it would be inconvenient that 
matters in writing, made by advice and on consi- 
deration, and which finally import the certain 
truth, and the agreement of the parties, should 
be controlled by an averment of parties, to be 
proved by the uncertain testimony of slippery 
memory ; and it would be dangerous to^ purcha- 
sers, and all others in such cases, if such nude 
averments against matter in writing, should be 
admitted." The case under consideration comes 
directly within the rule. Here is a clear, ex* 
plicit, and unequivocal written agreement to pay 
certain sums of money depending on-contingen- 
cies, which are also expressly stipulated. The 
verbal evidence went to prove a different con- 
tract. In the language of Lord EUerthorough, I 
might say, " If the parol evidence were admissi- 
ble in this case, in what instance might not a 
party by parol testimony, superadd any term to 
a written agreement, which would be setting . 
aside all written contracts, and making them of 
no effect V^ It is not only a sound and salutary 
rule of law, but it is equally a rule of common 
sense, that written contracts should not be con- 
trolled by oral testimony. The various concept- 
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cohftuBiA, tions of different minds on the same subiect, the 
liability of all persona to forgetfulness, the influ-* 
ence of passion, prejudice, and interest, renders, 
unwritten contracts, at all times, uncertain. But 
Ktera seripta manei. It cannot change with timeft 
or circumstances ; and when a contract is r^-^ 
duced to writing, the law presumes that the wri- 
ting contains the whole agreement. The testimo* 
Ay of the witness, in this case, ought not to have 
been admitted, and, therefore, a new trial must 
be granted. I wobld observe, further^ that my 
brethren all concur in opinion with me, tbat this 
was an unreasonable demand; and taking all 
the circumstances of the case into ccmsideration^ 
it is a contract of such a nature as is Hot to be 
hi^ly favoured by the Court. However, as it is 
to go back for another trial, I will leave the me- 
rits of the case for further invest%ation* 

Cheves^ Johnson^, and Gantty JF. c<mcurre4.r 
Cokocky J. dissented. 
GrimfUy J. was abiseht. 
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, May, 181B. 

John Adamson, Adminifetrator of William Adam* v^'S/'-^^ 
SON, against Jam£S S. omith. ▼^ 



Thi6 fectioti Was assumpsit Oh a promissory 'i>ef«d«it bad 

* r J given a note of 

note, given'^by defendant, ahd John Kirkpatrick, ^S'^S^Iii^M^ 
to WiOintn jlddmson. Upwards of four years had ^^^^^ ^^ 
elap^ed^ from the time the note beeame due, to wi^b^'o.'f.o. 

coMpotf and so 

thte dfeath of WMtim ^damon. Diiriflg one yeaf SSS''^*"iJSJ 
and five months of this period, WiSi^m Mstumn XiU'^BM 

. jL that the iotenre- 

was of satie miod ; alter ivhSeh he became insane^ t"h?howS*i?thJ 

and icotitinued so until his death. The defend-* pSnd the ^ut'Ste 

oi liini<ationa« 

ant J)roVed, that aftei- the tibte be^medue, vMzm- onif'befJS'' IS 
son purchased, of John Kirkpeit^ki {Who Was the ^"action lein- 

* •* ^ ed,) continued, 

principal in the w6te,) ati hoiiae and lot, in the SSluSSSllJJir. 
town of Gamdett, for SOO dollars^ Whieh Was ^^* 
worth 2,000 dollars ; and that he held this pro* 
perty as an imidemtitt j for the defnaDdd he had 
against Kirkpatrick. That afterwards they came 
to a settlement, whereupon Adamson relinquish- 
ed his purchase in favour of a purchaser, to 
whom Kirkpatrick sold the premises for 4^000 dol- 
lars. But the Witness did not know whether this 
note was included fix the settietiietit or not. This 
evidence Was oflfered to raise tbe presumption <rf 
payment. The plaint^ replied, in evidence, 
that the ^te Was given to Adamson^ not in his 
own tight, but al; etecutor ofBebm^ and that the 
indrieys <of his tei^tattor Were not called in, feut 
fejfttt interest fer fee "ben^trf the estate. The 
^f(^ndaht i]3eadfed, l^t, tATohasmttpsft, dnw^hidh 
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« 

Ma''*'"i8i8* issue was joined. 2d, JVon assumpsit mthin four '- 



years. To ttys plea the plaintiff replied, that at v^ 
^ \' the time the action accrued, the intestate, Wii^ - .- 

Smith. ' ' 

"^-^—^ Ham Adamson^ was non compos mentis. On this re- 
plication the defendant took issue, and the plain- * 
tiff joined. The presiding Judge charged the 
Jury, that the evidence was insufficient to autho- 
rize a presumption of payment; and that the 
plea of > the statute of limitations could not be 
sustained,^ because, although the statute had 
commenced its operation, while the payee erf the 
note was sane, yeit the supervening disability 
suspended its operation^ The Jury found a ver-» 
diet for the plaintiff 

The defendant now moves for a new trial: 
1st. Because the presiding Judge misdirected 
the Jury. 

2d. Because the verdict was -against law and 
evidence. 

' The opinion of the Court was delivered by 
Mr. Justice CheVes. 

In this, case it is necessary to state what are 
the grounds of this motion, for they are atated so 
generally in the brief and notice, as not to pre- 
sent the nature of them distinctly. 

The grounds ar^, 1 st. That the presiding J udge 

'misdirected the Jury, in charging them that there 

was no sufficient evidence on which to presume 

the payment of the note by KirJcpatrick^ and also 

in charging them, that although the statute of 
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*' limitatione had commenced its operation before Columbia, 

* May, 1818. 

f the insanity of the payee, its operation ceased on "^^^sr^^ 
'^ the occurrence of that event. ""J \^ 

' Smith. 

2d. That the evidence authorized the pre- — « 

sumption bf payment. • 

3d. That the statute having commenced its 
operation, was not suspended by the supervening 
- disability of the payee. 

1 St. The presiding Judge did no more than state 
to the Jury the impression of his mind, as to the 
presumption of payment ; and it is the duty of a 
Judge to do so, when he thinks the nature of the 
case requires it, and then fairly submitted the 
question to them for their decision. In this there 
could be no misdirection. The correctness, or 
incorrectness of his charge, on the plea of the 
statute, will be considered when we come to 
that point. If the law be otherwise, the verdict 
would be, of course, set aside, though he had. 
charged difierently. On this point, therefore, 
the charge of the Judge is immaterial. 

2d. On the evidence of the presumption of 
payment I concur, from the view which I am 
enabled to take of the testimony, with the pre- 
siding Judge ; but if I did not, it was a question 
of fact, fairly submitted to the Jury, and unless 
the evidence were very strongly against their 
verdict, I should not be disposed to disturb it 

3d. The next ground is one of much more im- 
poHance atid difficulty. There are bo questions 
of more importance, I think none of so much, as ' 
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AdmV Ada90O9 

Smith. 



those tindei' the statutes of limitation. Th^f 
are statutes df peace and repose, necessary for 
the comfort of society, t'hey are found in 
some shape or odier in every liountry, and under 
every government ; their adoption, is scarcely a 
matter of choice. U the positive enactments of 
the Legislature do not pot a UDdit to the time 
within which claims shall be made, that limit re- 
iBults from the rules of evidence^ and the lawpre- 
stimes that the claim which ha3 be^en for a great 
length of time forborne does not exist. Time^ 
with its long train of inevitable ajtid incidental 
auxiliaries, destroys tihe muniments of rights, and 
the evidences of acquittances, and those statutes, 
and legal^resumptiona, ^hich perpetuate their 
effect, are indispensable. They are great na- 
tional monuments of right and security; they 
may sometimes do partial injustice, but without 
them how much more injustice would be done ? 
How many titles would be defeated ? nay, how 
few could be established ? How many incautious 
persons would be defrauded ? How many es- 
tates of deceased persons ruined, by unfounded 
claims ? The balance is infinite in their fovour. 
It is extraordinary, then, that they should be 
viewed by jealousy ; a«d by great strictness in 
their construction, be limitted in their beneficial 
effects. These statutes have, on one point or 
other, been continually the subject of judicial 
doubt and investigation for the last fifteen years 
in our Courts, and yet, 1 do verily believe, every 
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{fiolht lyfaich has been agitated^ had been settled, ^^' 
and tifisely settled, a century before. The un- 
happj fact that our judicial decisions are not re- 
gularly published, is the great cause of this fluc- 
tuating state of our laws, an evil that I do fer- 
Tentlj hope the Legislature will not fail to reme- 
dy as soon as possible. I feel confident that the 
point before us had been settled, by the universal 
acquiescence of the bench, and the bar, tlie le- 
gislature, and the country, for more than a cen- 
tury. We adopted the poK^^y of tlie Engtish 
statutes ! they are of force in our statute books ; 
except as they are altered by our own acts. 
These have made little alteration, except in &e 
periods of limitation. The provisions of the 
English statutes have been re-enacted almost in 
their very terms, and we have habitually resort- 
ed to the decisions in the English book^, on their 
statutes, for the construction of our own,^ and 
they ought to be considered as aflbrding the just, 
construction of them in reason and principle, un- 
less a manifest difference be shown, not in the 
unessential letter^ but in the context, substance, 
object, and policy of the law* The decisions in 
the English books have considered it as a priiv 
ciple pervading the whole of the provisionsv of 
their statutes, that when the time begins to run, 
no supervening disability shall arrest its pro«; 
gress. Their Courts have declined to discrimi- 
nate between the different phraseology of the 
diflferent provisions, or statutes, on the subject, 

TOL. 11. 2 M 
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CMVMiM. wisely concludiDff, tfaat^ as they were in prfeci- 

N^N/^^/ pie the same, any construction put ^^on one 

Adm^rAdamson ^^^^jj equally afifect the others." {Ramingtfm^ 

61») And this conclusion has been pressed upon 

the Court in the argument of this case. It has 
. been argued, and 1 think fairly, that, inprindpU^ 
there is no di^rence between this case and that 
of Rose T. Danid^ decided in this Court. I admit 
it. There i^fiay be a verbal difference, but I can 
•ee none in 'principle ; none in the substance of 
the several provisions of the act In that case it 
was determined, that though the statute had be- 
gun to run against the ancestor, upon his death,- 
leaving heirs in minority, it not only ceased to 
« operate, but all its past operation had become 
a nullity, that it was to begin again, as if the ac- 
tion had then first accrued^ and, in effect, that mor% 
was to extend to the heir than the ancestor him- 
self, at the time of his death. The effect of that 
decision will be to deprive this greatly beneficial 
statute of more than half its usefulness, by de- 
- priving it of all its certainty. A different con- 
struction was strongly urged by the peculiar cir- 
cumstances of our country. What may have 
been merely right in England, became here al- 
together indispensable and essential. In Eng- 
land there is but a single heir; he is the first 
born ; and, therefore, usually of age at the death 
of his parent. Here a descent is scarcely cast 
where infancy does not occur. If the ancestor 
attain to advanced age, he leaves grand-children 
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who take^ and are in a state of infancy. If be die eot.trMu> 
in early life, his own children ar« in that state. 



The inheritance descends on all lineal descen- 'y- 

Bflaito'. 



dants. If there are no lineal descendants, ihen~^ 
dn all collaterals — ^the issue of collaterals who 
are dead, taking in the place of the parents. I 
xnention these particulars to show bow numerous 
those are who generally inherit, and how verjr 
freqtient cases of minority must b^ Then by 
another decision of this Court, if a minor be e»* 
titled to the smallest portion of the inheritance, 
though those who are entitled to the rest be of 
iiill age, the statute has no operation to any part 
C<Hnbine the efifect of these decisions and what 
beccxmes of the object and policy of this great 
statute ? Will it be '* a statute of repose," as it 
has been happily called ? Of how little value it 
will be, is well illustrated by the facts of ^ case 
of Rose V. Daniel^ itself. In that ca^e there bad 
been a possession of upwards of thirty years, 
with very little interruption, if any ; the land had 
jpassed from purchaser to purchaser, and no 
search could have apprised them of tfa^ existence 
of the claim of the plaintiiis, (unless by intui- 
tion they could have discovered the existence of 
the grant under which the plainti£i claim,) and « 
this forgotten and derelict title turns the vigilant 
Imiocent purchaser out of possession, and. sends 
hkn for reimbursement, perhaps, to an insolvent 
or distributed estate. The statute was relied 
upon, no doubt, m a security a^ aion^ all such 
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S^!?8ia ' ^^™^^i^t ciMms, but under this coostFuction it ii 
not wopth a straw. £<ioQg|i has been siad to 






' sJith. ^niisb mj reasons for sayings that I diink the 
' principle of ' Rose v. Daniel is daniferous, and 

ou|^t not to be extended ; and aUhoM|^ 1 think 
^at, in &ir analogy, the decision in that- cas^ 
oaght to govern this, yet as it does not bind m^r 
as direct and obligatory authority on the point 
before me, I cannot consent to allow it that infiu- 
eoce on my mind. Besides, that decision goies 
on the ground that the peculiar f^raseology <^ 
the elause on which it was founded, distioguisheil 
it from the other cases of disability for wl^ucfa the 
statute .provides; and although I cannot admit 
that there is any material distinction even in 1b^ 
words, yet the ground of the decision serves to 
relieve me from its authority in this ea3e. I may 
add, th^t the words of the act in the clause wMeh 
relates to this case, are so very plain and ex- 
plicit as to leave no possible doubt. T;hey lare, 
that if the person shall, mt the time of ^e& right 
(^ chhn of cau$e &f ctetion^ given or eaxrued^ be 
non compos mentis^ Uc. When, then, did the came 
of action in this case accrue? When. the note 
became doe. Was then, (he payee, at that 
time, mn comj^s mentis ? He wcas not, and, there- 
fore, clearly the saving of the act does pot ap- 
ply to the case. 

The pleadings are not before the Court It. 
win be observed that the state of them, asigiven 
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m the li^^^Loes im^ pr^seat^fae ]Msmt aigned ai)d Sg^^^?^'^ 
.^Mided io relation to Ifae qneotton of disability ; v^'v*^/ 
the re]]ti|:ati0n is stati^ io be thai the payee :yras ^^i^^ 

Hon €ompo$ m&Uis at the tiaae the action accrued. '^"^^ 

But I haice pcesmned this recital of the pleadings 
to be. a mistake, and only now mention it, that it 
may not be the ground of misconception here- 
after. I am of opinion that the plea of non as- 
sumpsit within four years, was a bar to the ac- 
tion, notwithstanding the disability of the payee, 
as that disability was subsequent to the accru- 
ing of the action, and that on that ground a new 
trial ought to be granted. 

Grimki^ J\ottj fuid Johnson^ J. concurred. 

Gantt^ J. dissenting, gave the following opi- 
nion. 

I do not concur in this opinion. My rea- 
sons are, that the Legislature never designed, 
nor does it comport with just policy, that the 
statute should so operate ad to bar the claims 
of those, who, for the time mentioned in the 
statute, are incapacitated by non-age, or in- 
sanity, from protecting their rights. It is a dic- 
tate of sound policy, that the statute should 
hare free scope and operation against those le- 
gally capacitated to protect themselves, not 
against the infant, or person of unsound mind. 
Besides, I think the word '^ accrued" in the a<*fc 
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eoLtrinu. is« bj the construction given, restricted in its 

* Mav 1818. 

s^^^/.^^/ true and jast import; its proper signification, 
▲dm^r AdamsoD extcndii^i in Hij opinion, to the whole period of 
-four years. With these exceptions, I concur 

in the exposition given to the statute of limita-^ 

tions. 



V. 

Smith. 
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ColiUMBIA, 

May, 1818. 



CuMck k wife 
• White. 

Thouth ft deed 
made to a moumm 



Adam Cusack, and wife, against Gideon White* 

This was an action of trover for a negro girl 
named ^my. It appeared, in evidence, that Mrs. i^'r^MeratS^ 

^ rr ' ^ \. o( future iUicit 

Cusack was formerly the wife of John Pinkerton ; ^S?1?^*i?w, *! 

« 1*1 deed eeaveyiiK 

that twenty-two, or, perhaps, twenty-six years be- fj^g^^y ^*l!b£f 
fore this trial, (for the witnesses differed as to ^b^ wt ^ It 
the time,) her husband left her,^nd no certain prowb^ti a avi. 

'-' ' kaying wife or 

accounts have been heard of him since. Some- Mttil^'w ^^- 
time after his departure, Daniel White executed a ?««> "?»> y»»« 

Jt ' beliveiinadultft- 

deed of gift to Mrs. Cusack^ for the negro girl in odU^ or uS 

• ' 1 1 • I • 1 •! 1 r»ii w*«le, does not 

question, she being at that tune a child. The «« '° ^^''^^JJSto 
deed purports to be in consideration of love and ^m^oS^ 

, .„ , , , . , . • , *i»»cb were ^oM 

good will, and other gobd considerations ; and Ji^;];;;,^^^"^ 
authorizes the donor to keep possession during ctfm|»^^^tSri? 

. aoiDe proTiaioii, 

his life. The writing, is very bad, and thejjfyjy^^^^jj 

spelling worse ; and it bears evident marks of SSJ?* ****^ 

being drawn by a very iUUerate person. One 

witness, (a Mrs. PiUcerton) swore, that Mrs. 

Cusaek lived alone with her little children, near 

Daniel White^ after her husband left her. Daniel 

White used to "Tisit her, but she did not know the 

object of his visits. Drury Pilkerton swore, that 

sometime after the deed was executed, Daniel 

White requested him to inform Mrs. Cusack that 

he wished to visit her : he informed her of it, and 

Bhe made no reply. This evidence was offered to 

prove that the deed was given in consideration 

of cohabitation. The cause was tried before 

Idr. Justice Bay^ at Darlington, October Term^ 
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Su '^ MIS * * 8 * ''^ when the Jury found a verdict for the plain- 
tiff , 

A motion was now made for a new trial, on 
the several grounds hereafter stated. 



White. 



The opitiion of the Court was delivered by 
Mr. Justice Nott* 

Ist. The first ground taken for a new trial in 
this case is, that there is no evidence of a conver- 
sion. But as thsit ground has not been insisted 
on in the argument, I presume it may be con&i- 
ddred as abandoned. 

2d. The second is, that the deed under which 
the plaintifis claimed, was not supported by any 
legal consideration^ The deed purports to be 
^^ in consideration of love and good-will,'' and for 
divers other good considerations. Judge Blaek- 
stone BBjB^ that every deed, from the solemnity 
of the seal, is presumed to be for a good consi- 
deration ; and admitting that love and gjood will 
ar^ not a good consideration for a conveyance to 
a stranger, yet as these words express nothing 
immoral, the deed may be considered as volunta- 
ry and good between the parties. 

3d. The third ground which 1 shall consider, 
(though not the third in the order of the brief,) 
is, that the assent of the husband cannot be pre- 
sulned, and without it the deed conveyed nothing 
to thi^ wife. 

Thf" deed to the wife was good, unless the 
husband dissented ; but if his assent was neces-'* 
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Bary, it will be presnmed in a case bo much for Sf/*^™^* 
her benefit. But, from the situation of these '^^^^'^'^^ 

• , Cunek Si wife 

parties, it is unnecessary to consider that ques- ^j, 
tion, as will appear from the view taken of the " 
next ground, to wit, that if the deed had any ef- 
fect, it vested the property in the husband, and 
not in the wife. 

This may be a question of some importance, 
though perhaps not necessary to be decided in 
this place. Judge Reeve^ m his Treatise on Do- 
mestic Relations, says, that personal chattels ac- 
cruing to the wife during coverture. Vest imme- 
diately in the husband, aiid to this effect quotes 
1 Comyn's Dig, 5*5. Reeve^ 61. 

This learned author, however, admits that 
there are authorities which hold that the right is 
not vested in the husband, until' he has reduced 
the goods into possession, and acknowledges that 
the latter is the established doctrine of the 
Court of Equity, and that it still remaina to be 
ascertained bow the question will be ultimately 
settled by the Courts of this eoijntry. He also 
says he is inclined to adopt the doctrine laid 
down by Comt/n^ because it preserves the symme* 
try of the law. But I should ccmsider it one step 
gained towards preserving the symmetry of the 
law, to effect an uniformity of decision between 
the Courts of Law and Equity;. And 1 am dis- 
jiosed to think, that the prevailing opinion in this 
state, even in the Courts of Law, has been in 
con&rmity with the decisions of the Courts <rf 

VOL. II. 2 N . • 
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coLUMMi. Equity. It \% not, however, necessary to deter- 

^^'v-^^ mine the question in this case; for the husband 

^^•j^^ having deserted and abandoned his wife, may be 

considered,' as it is expressed in England^ as hav- 

^d^hto'wife! i*ig abjured the realm r in which case the wife 
tvded u ikftmi mav bc looked upon as a feme sok. Indeed, from 

sMi { and he may ^ k y 

bl fSS.Ttlr*2 the length of time which he had been absent, and 

long absence, and ^, *i-i_ •:i/»r» 

MAktavdor. no certam accounts havmg been received oi him 
from the time of his departure, the Jury might 
fairly presume that hie was dead at the time the 
deed was n^ade ; for he had then been absent, 
according to the testimony of one witness, at least 
five or six years, and twenty-five or six when 
this action was tried. But the last and most im- 
portant ground relied on, is, that the deed was 
founded on an immoral consideration, and there- 
fore ought not to be supported in a Court of law- 
The consideration here spoken of, is cohabitation 
with the plaintiff^s wife, then Mrs. PUkerton. 
This fact is inferred from the consideration ex- 
pressed in the deed, " love and good will," while 
she was still the wife of another man. But I can 
easily suppose a person may entertain such a 
friendship (or love and good will) for a married 
woman, and particularly one abandoned and for- 
saken, as this unfortunate woman was, as to in- 
duce him to give her a small portion of his pro- 
perty, without considering it as irresistible evi- 
dence of illegitimate love ; and much less would 
I consider such an expression by an ignorant 
man, who perhaps thought it necessary to* ex- 
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|>fess some consideration, sufficient to destroy 
the reputation of a virtuous woman. For what, 
ever might have been the real character of this 
woman, I think we are bound to suppose her 
Buch, while we are considering the subject with 
reference to the deed only ; and I do not think a 
contrary presumption is very much strengthened 
by the extrinsic evidence* 

Mrs. Pilkerton says, Daniel White used to visit 
Mrs. Cusack^ (then Mrs. Pilkerton^) but she does 
Hot know the object of his visits. 

Drury Pilkerton says, that White desired him to 
ask her if she would receive his visits; he did so, 
and she did not object, that is, she made no re- 
ply. The testimony of the first witness proves 
nothing; that of the second but little: if it 
proves any thing, it is so extraordinary that I 
ttiink it not entitled to much weight. If Mrs. 
Pilkerton had been a notorious strumpet, there 
would have been no necessity for sending aa am- 
bassador to negotiate such a treaty. If she was 
a woman of previous good character, he wrfuld 
hardly have adopted that method to seduce her. 
But he does not explain for what purpose he 
wished to visit her ; and, after all, he only made 
the proposition, and she made no reply. I sup- 
pose he took silence for consent, and that is now 
to be received as plenary proof of an illicit in- 
tercourse between them. I do not feel author- 
ized to give such a construction to the testimony. 

But suppose the fact of cohabitation to be 
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cmumuj, clearly provedt would th0 coocluuoa follow 
"^^^v^ which has been drawn from it ? In order ^to de« 
▼;^^ tannine that question, it is necessary to inquire 
- what the Common. Law was, ^nd whether any, 
and what) alteration has been made by our act on 
the subject ? The text on which the whole doc- 
trine contended for is predicated, is, that ex turpi 
cwtractu non oritur actio. If we were now for the 
first time called upon to detennine what degree 
of turpitude should render a contract void, and 
to settle all the distinctions to which such a 
maxim might give rise, we should have a task of 
no small difficulty to perform. But it appears to 
me that the law is. so well se ttled, there is little 
left for us to do. Whether wisely settled or not, 
is not for me to determine ; the law must be our 
guide. 

Ist. I take it to be clear law at this day, that a 
contract made in consideration of future coha- 
bitation is absolutely void. (3 Burrmoj 1568. 
Walker vs. Perkins.) The law will not permit a 
woman to make her virture an article of mer- 
chandise. Such gross indecency and immorality 
contaminates the very source and foundation of 
the contract, and renders it void from the begin- 
ning. In the case of Walker and Perkins^ the 
consideration was expressed on the face of the 
deed. Whether it would be permitted to aver 
such a consideration contrary to the dee d, does 
not appear. 

2d. I take it to be as clearly settled, on the 
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other haikl» feat where a bond or deed is giyen fS:y^m: 
for past cohabitation, it is ffood. (Turner vs. ^^'^^^^'^^^ 
Faughan^ 2 WiUson, 339.) In that case also, the ^^^ 
consideration was expressed in the condition of ' 

the bond, and the Judges all agreed that it was 
a good and meritorious consideration. The rea* 
ion is, because where a woman has b€en se« 
duced, her reputation destroyed, and herself ex- 
iled from the company and society of all the 
respectable part of the community, she is entitled 
to some compensation or reparation for the inju- 
ry, from the author of her ruin. She is not cott- 
ftidered guiltless in a moral point of view ; but 
the law will not on that account, prohibit the i 

person who has caused, or, perhaps, bas only 
contributed, to her misfortune, from doing her 
that justice to which he may consider her enti" 
tied. The turpitude is in the act, and not in the 
compensation. 

3d. But a third, and perhaps the mogt nume* 
rouis class of cases is, where a bond or other 
deed is given to a woman, while living in adultery 
with tlie man who makes the deed, without ex- 
pressing the consideration for which it was giv- 
en, or purporting to be for a good and valuable 
consideration. And here I think I may lay down 
another rule, that such a deed is always to be 
taken as good at law. For where a deed pur- 
ports to be for a good consideration, the contra- 
ry is never to be presumed. The mere feet of 
living together would not prove that cohabitation 
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coLUMiu, was the consideration ; and if that fact. was prot- 

May* 1818. ^ 

ed, it would still remain to be shown that it was 
for future cohabitation. Both these facts must 
• be proved ; they are not to be presumed. There 
is all the difference between a deed made dur- 
iiig cohabitation, and one made in consideration 
of future cohabitation, that there is between a 
good and void deed* 

All the cases which have been relied on by 
the defendant's counsel are taken from the equity 
books ; but sitting in a Court of Law, we must be 
governed by the rule of law, and not of equity. 
The Courts of Equity have this advantage over a 
Court of Law, that although they recognise the 
rules before laid down, yet when a party comes 
into that Court to enforce the specific perform- 
ance of such a contract, they will be governed 
by the particular circumstances of the case • 
and in many cases where they will not lend their 
aid to carry the contract into effect, they will not 
set it aside. Yet the Courts of Equity, with the 
unlimited discretion they exercise, have never 
gone so far as is contended for in this case. 
Two great considerations with the Courts of 
Equity are, 1st. Whether the cohabitation was 
with a married or a single man : 2d. Whether 
the woman was previously virtuous, and had been 
seduced. The argument, or reasoning, in the 
Court of Equity, is : if the cohabitation was with 
a single man, there is reason to presume the wo- 
man may have been seduced by a promise of 
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marriage ; but she can have no such expectation ^^^'^l^* 
from a married man. If she was a common, wo- ^^^i'^%• 
man before the unlawful intercourse commenced, ^i: 
she has sustained no injury, and, therefore, is- 
entitled to no reparation. But although these 
may be considerations with the Courts of Equity, 
they are not subjects of inquiry for Courts of 
Law ; and even in the Courts of Equity, I believe 
I am authorized to say, these are only considera- 
tions by which their discretion will be directed, 
and not rules of law, by which their decisions are 
always governed.. In the case of Lady Cox, (3d 
P. Williams, 340,) the master of the rolls »aid, it 
was reasonable to presume the bond was given 
to induce *her to continue to live with him ; in 
which case it was worse than a Voluntary bond. 
He, therefore, postponed it to simple contracts, 
debts ; but he did not set it aside ; and that was 
a bond given by a married man, and the woman 
knew it when the bond was given. In the case 
of the Marchioness of Annandak v. ,Jinn Harris^ 
where a bill vi^as brought to have the bond de- 
livered up, and where there was ako a cross 
bill for performance (2d. P. WiUiams, 432,) the 
bond was decreed to be paid. Indeed, in none 
of the cases produced, even from the equity 
books, have the bonds been decreed to be given 
up, or deeds set aside; but the Courts have 
merely refused their aid to carry them into 
efiect. 
Having thus cursorily noticed the genertl 



28S REPORTS OF JUDICIAL DECISIONS , 

coLirMjiA, rules by 'which Courts of Law and Equity are 
>^N'-^^ governed in cases of this sort, lei us now apply 
y^ ^ them to the case under consideration. 

White. 

-''— The most that can be made of this case is^ 

that the deed was mad^ during cohabitation; 
but it was not proved to have been made in con- 
sideration of cohabitation. On the contrary^ 
Pilkerton says, the proposition which he was au* 
thorized to metke, and which laid the foundation 
for the criminal intercourse that afterwards took 
place, if it ever did e^ist, was some time after the 
deed was executed. No ciase can be found where 
such a deed, on such evidence, has been set 
aside, or held void. I^ will not protract this opi* 
nion by pointing out the endless variety of cases 
where every principle of honour, law, and mo- 
rality, requires such provision to be made for an 
unfortunate woman, and* more unfortunate off- 
spring. But^I will suppose a woman abandoned to, 
vice, and reduced to the lowest degree of degra^ 
dation; is she, on that account, to be abandoned 
to misery and distress ; to be turned out upon the 
world, poor, wretched, and naked ; to depend 
on charity, or the bounty of the state, for sup- 
port ? May not the author of her wretchedness, 
or he who has participated in her vices, relieve 
her from penury and vs^ant ? Ought he not to be 
compelled to do it ? And surely when he doe» 
voluntarily, what every person would say he was 
bound, by every principle of morality and reli- 
gion to do, and what, otherwise, the state would, 
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perhaps, be obliged to do, the law ^ will not de- S,*^"*|JJ' 
clare the act void. In Equity, the previous cha- 
racter will be sometimes inquired into. But in 
the case of HiU vs. Spencer^ {Antbler^ 641,) Lord 
CamcJen said, there was no principle in Equity which 
said a man may not give a voluntary bond to a 
trommon prostitute. The woman, in that case,"" was 
proved to have been a common prostitute fop se- 
ven years before her acquaintance with the^bligor, 
and continued so during her criminal intercourse 
with him ; yet the Lord Chancellor would! not re- 
lieve against the bond, nor order it to be given 
up. I think it results from all those cases, that, 
without any discrimination, if there has been no 
fraud, th^ only case where such a bond or deed 
is held to be void at law, is where it is given 
for future cohabit ation, and clearly proved to 
be so, 

I have given this sulgect more attention than 
the particular case before us required, with a 
view to the construction of our own act, which is 
now to be considered. And even that would not ^ 
have rendered it necessary, but for the opinion 
which it is said was advanced by the presiding 
Judge in this case, and similar opinions by other 
members of this bench on a former occasion. 
For although there is no ground made in this 
case of misdirection, yet it is of the first impor-^ 
tance that we avail ourselves of the earliest op- 
portunity to re-consider opinions hastily deliver- 

T0L.II. 2 O 
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ed, and correct those tvhich are calculated io 
mislead the public mind with regard to the law. 
It is said that the Judge, on the circuit, instruct- 
ed the Jury, that the deed in question was void 
at Common Law; but that it was good under our 
act of Assembly, which had in that respect re- 
pealed the Common Law. I hope I have satis- 
factorily shown that it was not void at Common 
Law, and I will now proceed to consider our act, 
which is alluded to. The act is in these words : 
'* If any person, who is an inhabitant of this State, 
or who has an estate therein, shall have already be- 
gotten, or shall hereafter beget, any bastard child 
or children, or shall live in adultery with a woman^ 
the said person having a wife or lawful children of his 
oum^ livings and give, or settle, or convey, either 
in trust, or by direct conveyance, by deed of gift, 
legacy, devise, or by any other way or means 
whatsoever, for the use and benefit of said woman 
with whom he lives in adultery, or of his bastard 
child, or children, any larger or greater portion 
of the clear value of his estate, real or personal^ 
after payment of his debts, than one-fourth part 
thereof, such deed of gift, conveyance, legacy, or 
devise, made or hereafter to be made, shall be, 
and the same is hereby declared to be null and 
void, for so tnuch of the amount or value thereof, 
as shall or may exceed such fourth part of his 
real and personal estate." (1 Brevard^ 68.) I 
should not consider this act as going to give vali- 
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dity to contracts, bottomed on a base and immoral S?''^""^ 

•^ • ' May, 1818. 

consideration, which were void at Common Law. ^^^^''-w 
But it certainly recognises, in very strong and ex- ^jj- 
plicit language, the principles which I have been - 
endeavouring to establish, that a bond or deed, 
given even by a married man, to a woman with 
whom he is living in adultery, was not void at Com- 
mon Liaw. It assumes the principle, that he had 
a right thus to dispose of his property, and goes to 
restrain the 9.bnse of it. It is not the intention 
or the eflfect of the law, to encourage vice and 
immorality, or to legalize corruption. It recog- 
nises a right, in every man, to make reparation 
to injured innocence, or injured reputation. It 
considers every man as a free agent, having the 
disposition of his own property. It does not con- 
fer on married men the exclusive privilege of 
keeping mistresses. On the contrary, when one 
becomes so forgetful of the duty which he owes to 
himself, to society, and his family, it prohibits 
him from giving the whole of his property to such 
a woman, in exclusion of his wife and children ; a 
privilege in which he was not restrained by the 
Common Law ; and leaves him nevertheless to 
judge whether the object of his criminal inter- 
course ought not also to be the object of his 
bo/ttnty ; and to determine, within certain restric- 
tions, of the nature and extent of the compensa- 
tion which she deserves. And although it will 
sometimes happen, that a portion of a man^s pro- 
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May! «i8.* V^^^J ^^^^ ^ taken from a virtuous wife, and an 
^*^^'^*''^ amiable family of children, to 6upp6rt a disso* 

; Cusackbwife , . • rr 

i ^j:^^ lute and profligate mistress, yet the rules of law 

must be uniform. 

In this- country, where divorces are not al- 
lowed, for any cause whatever, we some- 
times see men of excellent characters, unfor- 
tunate in their marriages; and virtuous wo^ 
men abandoned, or driven away houseless, by 
their husbands, who would be doomed to celi- 
bacy and solitude, if they did not form connex- 
ions which the law does not allow, and who 
make excellent husbands and virtuous wives 
still. Yet they are considered as living in adul- 
tery, because a rigorous and unyielding law, 
from motives of policy alone, has ordained it 
so. The infinite variety of shades by which 
the diflerent cases may be distinguished, ren- 
ders it impossible to lay down any definite 
rules for considering them. In Equity, from the 
peculiar construction of that Court, perhaps 
«ome discrimination may be made ; but I doubt 
very much, whether greater justice will be 
done than at Law. It is not because a woman 
has forsaken the paths of virtue, that she is to be 
abandoned and forsaken. The first woman that 
was made, who came pure and spotless from her 
Maker's hand, was the victim of seduction; but 
she was still provided for. And the law looks 
with that indulgence on the frailties of human 
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hature* as not to consider every error an unpar- colvmha, 

•^ * May, 1818. 

donable crime. 

I am of opinion a new trial ought not to be 
granted. 

Grimkiy Cokockj Gantty Chsves^ and Jobnson^ J« 
G(Hicurred. 
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COLCMBIA, 

May, l«13. ^ 

N^^/"^^ Robert Caldwell and others against Sarah 

Caldwell k otbefS « 

T JuLIAir^ 

Julian. 



iatb^TTe^iC This was an action of trespass, vi et armisr 

tali cretuitottsly •• tit j /» ••j 

to occjpy a brought to recover damages for an injury done, 
JSd^ ^''^SS; in forcibly throwing down the dwelling-house^ 
u end to t?e pri- kitchcn. and loom-house of the plaintiff! and com- 

▼ilese, to force * 

I2th° to ^ uiSrf milling other enormities. The declaration stat- 
■troy"tE;*buiid-ed the trespass to have taken place **on or 

ings. thereby da- * * 

SrtiTrf^ewS' about'' the last day of November, 1814; and, on 
iiiesai adu"fS thc trial of thc cause, the Jury found a verdict in 

which irespaas, vi •' 



iMv^'out"*the favour of the plaintiff* for two hundred dollars. 
A«f<<^ and am From this vcrdict thc defendant has appealed^ 

posseaioD, nrith- <^I: ^ 

wm^au^^^uS; on several groupds, which will be particularly 
noticed in the sequel of the opinion about to be 
delivered. The counsel for the defendant has 
taken great pains, and evinced no inconsiderable 
degree of ingenuity and talent, in the investiga- 
,tion of the case before this Court To under- 
stand correctly the merits of the plaintiff^'s case, 
a detail of the report of the presiding Judge, and 
the evidence adduced on the trial, becomes ne- 
cessary. Mr. Justice Bay has stated, in his report, 
that the plaintiff* was a widow woman, who, with 
her two daughters, all persons of fair character,^ 
--gained their livelihood by weaving, spinning, and 
other industrious and reputable means ; that be- 
ing in want of a habitation, and too poor to pro- 
cure one, a Mr. Boyce^ in the neighbourhood of 
Newberry Court-House, gave the plaintiff* per- 
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tnission to build a house on his land, with leave ^f^^'iSS: 
to live there durine her life j that the plaintiff '^^^'^^^^^ 

^ / . *^ Caldwell feotheiB 

and her daughters were so highly esteemed and ^ 
beloved, that the neighbouring citizens, after" 
this generous permission on the part of Mr. 
Boyce^ joined in erecting a comfortable building 
for her; and that they had nearly completed it, 
when she, the plaintiff, discovered that the situa- 
tion was too public, and expressed a wish for 
a more private and retired retreat; that i?o- 
bert arid James Caldwell^ two of the defendants, 
having heard of her wishes, made her an offer of 
a house and settlement on a tract of land owned 
by them, on the same terms and conditions which 
had been offered by^ Mr. Boyce^ provided she 
would put the premises in repair. This she com- 
plied with, with their assistslnce ; and soon after 
moved into it, where she- resided peaceably for 
about five years. They then became desirous 
of getting her out of the house, and repeatedly 
ordered her off the premises. 

Elizabeth Ennis^ a daughter of the plaintiff) who 
was sworn as a witness on her behalf, deposed to 
the following facts : That her mother had lived 
on the place for five years ; that about the latter 
end of November, 1814, James Caldwell^ Robert 
Caldwell^ son of William Caldwell^ and John Spence\, 
came to her mother's house, some time in the 
night, after the family had retired to bed and 
were asleep; that they tore off the roof of the 
dwelling house in which her mother lived ; that 
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EP^^'lf^.'^* the witness and her sister went out, and her mo« 

May* 1818. ' 

^^^^'/^^ ther remained in the house ; that they then un- 
jttiW roofed the kitchen, and John Spence pulled down 
the kitchen chimney, and broke an iron pot; 
that they then proceeded to tear off the roof of 
the loom house, in doing which they much injur- 
ed the geers and stays ; that the witness called 
John Spence by name, when he took up a board to 
dash at her ; that they were all silent ; that there 
was a fourth man present, which the witness 
thought was Robert Caldwell; of this she was not 
certain, although she thought it was him ; that 
they were all neighbours, and she knew them; that 
the moon was very bright; and concluded her 
testimony by saying, she had no doubt but they 
were the persons who did the injury. 

Matilda Ennis, another witness for the plaintifi^ 
was sworn, and recapitulated the circumstances 
deposed by the first witness, with the additional 
evidence of the loom having been^ injured ; as 
also, that on going away, she heard them laugh 
very heartily. She further stated, that her mo- 
ther, the plaintifl^ had no lease in writing, but 
she understood that she was to live in the house 
during her lifie ; that Mr. Boyce had offered her 
mother a house for life. David Booser deposed^ 
that the plaintiff had taken refuge in his house 
after the injury ; that at her request he went 
with her to view the injury which had been done 
her, and found all the houses unroofed ; he heard 
|he laughing of sundry persons. That sometime 
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before, Robert CaldweU had ordered her to leave &>*^"»"f» 

May, 1818. 

the premises, and that she had lived there about ^--•^n^-^ 
five years. Tabitha Busby^ another witness, de- 
posed, that she heard Robert CaldweU saj^ he ' 
would pull down the house over the head of the 
plaintiff, or bar up the doors. Francis Wikon 
also proved threats of Robert CaldweU, Joseph 
Chapman deposed, that he assisted the plaintiff 
in bringing away her effects ; says it was a won- 
der that the family were not killed in pulling 
down the house — proves that the plaintiff took 
possession of the house by the consent of the 
CaldweUs ; that she repaired the houses, with their^ 
Sissistance; that the plaintiff and her daughters 
are decent well behaved women. Mr. Boyct, 
deposed, that he had given the plaintiff leave to 
build on his land, and live there during her life; 
that the plaintiff^ thinking it too public a place, 
after the house was nearly finished by the neigh-> 
bours, she had gone aAd settled on lands belong- 
ing tp the CaldweUs. Amos Chapman deposed, 
that he heard Robert CaldweU qbj^ that plaintiff 
should have the house on their land on the same 
terms Mr. Boyce had offered, and that she had 
lived there about five years. 

For the defendants, Mr. Thomas Busby depos^ 
ed, that Jamss CaldweU told him to inform the 
plaintiff! that she might live in the house a little 
while, if she would repair it, if it fell to him ; but 
that, on a division afterwards, it fell to the share 
of Robert; that he never heard any contract, \^ 
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coLonuA, iween Robert and her. Me believes the house 
^^^'v*''^ wte pulled down in spite. WiUiam Spence^ prov* 

Cildwellkothen ,? . .111 /.•■ 

juiiMB. ^^' ^^^^ ^^ ^'^^ night the houses were unroofed, 
'*'——— Robert Ctahhoell (son of Robert) was at his father- 
in-lawHi, about six miles off He came there 
about an half hour before sunset; it was in the 
latter lend of November. Joseph Caldwell proved 
the same. Jane Caldwell the same, stating that 
he was there when she went to bed, and when 
she got up in the morning ; that her father was 
aick. WilBam Caldwell proved, that bis son Ro- 
bert was at his house the night the mischief was 
done ; that John Spence came along with him, and 
that both staid all night ; they came after dark; 
that the witness was well and hearty, and that 
the first he heard of it was the old woman going 
about the country hunting law. 

On the evidence thus detailed, the Jury found 
the before mentioned verdict for the plaintiff! 

The defendants have moved for a new trial, 

* 7 

on the ground that all the defendants, except one, 
proved an alibi ; also in arrest of judgment, for 
the following reasons : 

1st That as the injury was to real estate, 
trespass quare clausum /regit (and not trespass vi 
et armis^ merely) was the proper action. 

2d. Because there is no certain time stated in 
the declaration when the trespass w^as commit- 
ted, the words " on or about" being too vague 
and uncertain* 
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The opinion of the Court was delivered by cohimbu. 

^^ * Miy, 1818. 

Mr. Justice Gantt. v^^/'-^/ 

A xxL j^i^/' A • 'w Caldwell kothert 

As respects the ground taken for • a new tnal, ^j.^ 
little comment is necessary. This species of' 
evidence is always to be cautiously received. 
When clearly made out, it certainly constitutes a 
good defence ; but the inquiry is one peculiarly 
proper for the consideration of a Jury. In the 
present case, there was positive and unequivocal 
testimony, as to all the defendants being present 
except one, and very strong evidence in regard^ 
to him. The presiding Judge thought', on the 
trial, that there was a great preponderance of 
testimony against the belief of an aAt&f, and-, from 
a review of the evidence, I am disposed to think 
that he was correct in his opinion, consequently 
that a new trial should be* refused; 

On the first ground taken in arrest of judg- 
ment, and which the counsel has principally re- 
lied on, it is contended, that ^ only appropri- 
ate and legal remedy for an injury done to real* 
property, is that of trespass qiKire clausum fregiti 
ajnd that trespass vi ei armis merely, will- not lie. 
Having taken ^ different view of the law mysel^^ 
I apprehend it will be^ sufficient to show that the- 
remedy by trespass vi et armie may be sustained; 
To- do away the supposed efficacy of the objec- 
tion to the present action, {Sehoyn^ 1225,) relied' 
on by the counsel, will be found, in my opinion, 
sufficient. He says, every unwarrantable entry 
on the land of another is termed a trespai^s by 
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cwfMMu, t^Kftking his close, and that the &rm of action 
which the law has prescribed for such injorj^ is 



CtMveUftofbtn 



▼. an action of trespass quart demum f regit* 



JiUao. 



I will here observe, that specific forms of ac- 
tion were, at a very early period, provided for 
such injuries as bad then most usually occur* 
red ; which forms, says Blaekstone^ in his 3d Vol 
p. 11 7, are fixed and immutable, except by au- 
thority of parliament. This form of trespass, 
quare clamum fregii^ was one devised for an en- 
try on the l^nd of the owner ; but inasmuch as 
entries, unwarrantable in their nature, might 
ttlso be made on lands, whereof the possessor 
was not the proprietor or owner, but who had 
an interest therein, arising and growing out of a 
contract or agreement with the owner, it was 
thought expedient, and has been adjudged in 
many instances, that this form of action may be 
maintained also by a person having such restrict- 
ed or qualified interest. The position is, I think, 
clearly laid down by Sehoyn, in the page quoted 
by the counsel for the defendant, and the on^ 
next subsequent. He says, though the words 
of the writ are qtmre datuum fregit^ yet it has been 
adjudged, in many instances^ where the plaintiff 
has not an interest in the soil, but an interest in 
the profits only, that this form may be pursued ; 
hence it was bolden, that the grantee or patentee 
of the king de herbagto forestte^ might maintain 
trespass against any person who consumed or 
destroyed the grass, and that the writ should be 
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^Ufote dausumf regit. So where plaintiff* is entitled ^ ^^^^IH^ 
to corn, grass, underwood, and the like ; so, if it ^^^v-^/ 
is agreed between the owner of the soil and ^^^ 

J. S. that the latter shall plough and sow th» 

ground, and that, in consideration thereof, /. S. 
shall give the owner half the crop, J. S. may 
maintain this action for treading down the corn ; 
and other instances there enumerated. Now it 
does not follow, that because it has been ad- 
judged that this form of action may be maintain>- 
ed in such like cases, that the action of trespass, 
vi et amus^ merely, could not also have been 
equally maintained. On the contrary, it would 
seem that the doubt was, whether he was not the ^ 
owner, but who was entitled only to a temporary 
usufructuary interest in the land, was entitled to 
use a remedy which had been devised, and specifi- 
cally given to the owner of the soil. The principle 
which must have governed their decisions was, 
that inasmuch as persons of the description of 
those several plaintiffs, had derived to themselves 
an interest for the time, in the close or soil, by 
a contract with the owner, and could justify their . 
right under him, (the form of the writ, which, in 
all cases, is adapted as nearly as possible to the 
plaintiff's case,) might be well assimilated to 
that which was given to the owner himself, and 
consequently to describe the chse as being his who 
had sueh interest. The statute of Westminstergave 
jrise to such application of an old principle to new 
cases, wherein it is enacted, ^ That if it shall 
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£?''''?cVo*' fortune in the Chancery, that in one case a writ 

May, lolo. •' 



IS found, and m hke case falhng under fake law, 
juuan ^^^ requinng like remedy, is tound none, the 



Qerks of the Chancery shall agree in making 
the writ." (3 Blacks. Com. 123, 183, 184.) And 
in the case of Pasley vs. Freeman^ (3 Term Rep. 
63,) Mr. Justice Ashhursi observed, in substance, 
that where a case is not new in principle^ but only 
in the instance^ the application of a principle re- 
cognised by law to such case, may be applied two 
centuries hence, as it was two centuries ago. 
The person having an interest, therefore, in land, 
justly acquired by a contract or agreement, wasy 
for the time such interest lasted, ^5/ an owner; 
and standing, as it were, in the place of the owner^ 
he may pursue like remedy for an injury done to 
the soil, as the law gave to the owner himself. 
Now where this remedy is pursued, I mean that of 
trespass, (guare chvmmfregif) the action is deno- 
minated a heal action^ and all the reasoning of the 
counsel for the defendants, in relation to this re- 
medy, for the redress of an injury to the dose 01^ 
soil, has bee|) justly applied. In such action it 
is essential that the plaintiffshould show a title ia 
himself, or in him under whom he claims, to sup- 
port the action. But trespass vi et armis^ without 
the words clatisnm fregit^ is equally recognised by 
the law as a remedy for an injury to real proper- 
ty, and it is termed a possessory action, contra- 
distinguishable from the preceding, in this, that 
the plaintiff need not show a title. It is founded 
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on the possession iuerelj ; all that is necessary coiuMiiA. 
for the plaintiff to show is, that he was in actual s^v*^/ 
possession at the time the injury was committed, ^**^*"^ "****** 

and it is a circumstance of immateriality whether =. 

such possession be founded on a good title or 
not, (2 Sekayh, 1227,) even a tortuous posses- 
sion will support the action. Now this, .although 
in relation to real property, is denominated a per- 
sonal action, (1 Chitty^ 87,) where in enumerating 
the subject matter of personal actions, an injury 
to real property is designated one of the in- 
stances. He observes, that personal actions are 
in form, ex contractor or ex dilicie. Afler pointing 
out the former, he designates among the latter 
the action of trespass vi et arms. Under the head 
of election of actions, Chitty observes, that the 
party injured has frequently an election of seve- 
^1 remedies, for the same injury ; and, in stating 
the grounds which would direct the choice in re- 
gard to trespasses on real property, he says, that 
a strict legal title is essential to the support of 
some remedies, but in others the plaintiff's bare 
possession of the property affected is sufficient ; 
and recommends that where the title of the 
party injured is doubtful, the action sbould.be 
trespass. (1 Chdtttf, 207^-8.) The same author, 
in pointing out what is proper to be stated in de- 
clarations, founded on the several remedies be- 
fore noticed, takes the same discrimination be- 
tween those which necessarily involve questions 
in regard to title, and |hose which arise from bare 
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fisvtttu, possession; and observes, that in relation to 

v^N/'^/ such personal actions for injaries to. Mai pro- 

cddweuiiotton p^^j, it is now folly settled, that in such ae- 

■ — tions for the recovery of damages, and not the 

land itself, it is soffident to state, that the plain* 
tiff was possessed of a house, or land, &c. though 
the action be brought against the owner of the 
soil (I Chiihf^ 366, 175.) I think that there can 
be no question, therefore, but that the action of 
trespass, vi ^ armisy may be maintained for an in* 
jury done to real property, leaving out the words 

* elausumfregit ; and it is the only proper and appro* 
priate remedy, where the plaintiff has nothing 
more than possession to rest upon. If fiirthe? 
confirmation of the cor^^ectness of this position 
were necessary, it may be derived from the case 

^ of Dmi vs. Oliver y (2 CrokeU Reports^ 122,) which 
was trespass, quare vi et armis apud manerium suuin 
de HaUington erexii quoddam^ vMnvm^ (angUce a ' 
Toll Booths) et vi et armis cepit Tolnetum^ et aditmo 
et ibidem insubumfedt super J. S. servientem sunm, 
and disturbed him in gathering ToUadferiam- 
^siusy le plaintiff ^er/on/. The defendant pleaded 
not guilty, and found against him. After verdict 
it was moved, in arrest of judgment, 1st. For 
that it is vi et armis erexii velabrmni &c., whereas 
it cannot be vi et armis. Sed non allocatur^ and 
although it is not said, clausum /regit, yet it is 
good enough, and punishable as a trespass, for 
erecting a booth, although it be not any breach of 
the soil 2d« For that he makes not any title io^ 
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his declaration, viz. by showing that he had a ^^I'ilH: 
fair by prescription, nor that he had toll by pre- ^"•^"^'^^ 

•^ *^ . . \ CtWwell ft others 

scription belonging to his feir. Sed rion attocaiur ; j^^^ 
for it is a possessory action, and is a sufficient — *- 
possession against a stranger, without making 
any special title. (See also, 9 Co. 50 b. 2 Blacks. 
Heports^ 894, 5. Com. Dig. 576.) From those seve- 
Tal views I have satisfied myself, that the remedy 
pursued in this case is one wellknown in the 
law, that it has the sanction of usage and reason 
on its side, and that the objection now raised 
against it is visionary and unsubstantial, and 
must fail. I cannot close my remarks on this 
part of the subject, without an expression of se- 
rious regret, that in* the solution of questions, in- , 
volving, not only the boundaries of actions, 
wherein it is highly important that the ^ lin^ of 
discrimination should be preserved with cer- 
tainty .and correctness, but also in others of still 
greater importance ; extending even to questions^ 
of life and death; that those, in whose hands the 
sacred trust of expounding the laws, is deposit- 
ed, should labour under the inconvenience of 
not being able to recur to the necessary autho-> 
rities from whence light and information are tOi 
be drawn. The evil, in a national point of view,. 
is too great and serious not to engage the- early 
attention of an enlightened Legislature, and I 
cannot but entertain a sanguine hope, that when- 
ever the measure is proposed before that ho- 
voi* If. 2 Q 
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M«™«* J^owwiWe bod J, the eril will be promptly re- 

v^^/--^^ medied. 
jauan ^^ ^^^ sccond gTouud taken in arrest of judg- 

" ' ment, perhaps I might spare mjBelf the trouble 

of making any observations, the counsel hayings 
in the ai^oment, manifested something like a 
conviction that it was not tenable ; however, as 
it was still left for the Court to decide upon, I 
will briefly observe, that after looking into the 
law, in relation to the subject, I entertain a very 
clear and decided opinion, that the judgment 
cannot be arrested thereon. The statement of 
the time of committing injuries, ex deUdte^ is sel- 
dom material, it ma} be proved to have been 
committed either on a day anterior or subsequent 
to that stated in the declaration. (9 East^ 57.) At 
any rate, it is sufficient if the trespass was com^ 
mitted at any time prior to the commencement 
of the action ; but this objection, if it was tenable, 
ought to have been taken advantage of by special 
demurrer. It is too late after verdict to make it 
a question. On the whole, I am of opinion that 
the defendants can claim nothing by their mo- 
tion. 

In expressing this opinion, it may, perhaps^ 
not be improper to add, that it is possible, nay, 
probable, that there was some cause which in- 
duced two of the defendants to recede from the 
permission which had been given to the plaii^ 
tiff to live upon their land ; but this was not the 
proper way to get her out of possession ; the 
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law indignantly frowns upon all s^cts of violence. Ii^^^^/^^ 
The act of demolishing the houses, shows that "^^^^^^^ 
they were not wanted for the use of the owner ; ^j^ 
and, as this act of violence was attended with an *" 
injury to the goods of the plaintiff^ the action 
Was well brought for this compound injury^ and 
the damages do not appear excessive. 

I think the defendants can take nothing by 
their motion. 

Colcock^ Cheves^ and Johnson^ J. concurred 
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In an action for 
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David^ Mims agamst ARiiSTiAD Burta. 

This was an action for a malicious prosecii- 
•^cp^p*^ tion. The case was tried at Edgefield, Spring 
SSfoi Term, 1816, before Mr. Justice Bay. The Jury 
d^men^ii oot found a vcrdict for the plaintiff for dol- 
lars. A m<rtion was now made for a nonsuit, new 
trial, or in arrest of judgment, on several grounds; 
but as they will all be found in the opinion be- 
low, it is unnecessary to give any other state- 
ment of the case than is there presented. 

The opinion of the Court was delivered by 
Mr. Justice Nott. 

From a view given of this case by the Judge 
before whom it was tried, it is abundantly appa- 
rent that the prosecution was malicious, ground- 
less, and without any probable cause. This 
Court, therefore, will not be disposed to relieve 
the defendant from the verdict in any way, unless 
some invincible rule of law shall require it ; and 
in making up the opinion which it is my duty to 
deliver, I shall pass by those grounds which ap- 
pear to be introduced merely for the sake of 
form, or are not stated with sufficient precision to 
deserve the consideration of the Court. The 
only ground for a nonsuit which deserves atten- 
tion is, because a copy of the indictment was not 
obtained, by an order of the Judge, before the 
action was commenced. 
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The rule of C9urt which requires that a person 
shall obtain a Judge^s order for a copy of the in- 
dictment, before he shall be permitted to com- 
mence an action for a malicious prosecution, re- - 
lates onlj to prosecutions for felony. In this 
case, the only indictment preferred to the Grand 
Jury was for ^ misdemeanor. The motion, there- 
fore, cannot be sustained on that ground. It also 
appears that the indictment for the misdemeanor 
was rejected by the Grand Jury, and never came 
before the Court; and it is at least doubtful 
whether a J udge's order would have been neces- 
sary in such a case, if the indictment had been 
for a felony. But as there is a case before the 
Court involving that question, I shall give no 
opinion upon it at present. 

The motions in arrest of judgment are, 

]Ut. Because there are two distinct causes of 
action blended in the same count ; at all events, 
the subject matter of two distinct counts. 

Admitting the fact to be as stated, it would not 
l>e a good ground in arrest of judgment. Mat- 
ters which may constitute two counts in a decla- 
tion, may be embraced in one, where they are 
not incompatible ; as, for money had and receive 
ed, laid out, and expended, &c. But in this 
case the fact does not exist; the declaration 
gives a history of the transaction. It recites, in 
substance, that the defendant obtained a war- 
rant, and procured the plaintiff to be arrested 
for stealing a sheep ; that on the return of the 
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coLvufltA. warrant, instead of prosecuting that charge, he 



Mlmt 



preferred a bill of indictment against him for 

^^ converting the sheep to his own use, contrary to 

■■ the act regulating the disposition of estrajs. It 

is one substantive connected charge, tending to 

show the malice of the defendant. 

The second ground is involved in, and decided 
bj, the first. 

The third is, because the charges in the in- 
dictment are not averred in the declaration to 
be false, malicious, or without probable cause. 
But by a reference to the declaration, it will be 
found that the charges are expressly declared to 
be false, malicious, and without probable cause. 

The last ground is, that the writ is tested two 
terms before the return; but that objection cornea 
too late. 

The first ground for a new trial embraces fitcts 
which do not appear in the report of the presid- 
ing Judge, and therefore cannot be considered 
by this Court. 

The second and last ground is, that the pre- 
siding Judge refused to admit in evidence decla-^ 
rations of the plaintiflTs wife, either before or 
after marriage. This ground is attempted to be 
supported by a rule of law laid down in the case 
of Bent and Baker^ (3 Term R^ports^ 27,) that i^ 
after the event, the witness become interested 
by his i»wn act, without the interference or con- 
sent of the party by whom he is called, such sub- 
sequent interest will not render him incompe* 
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Burts. 
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tent. (PeoArc, 157.) The correctness of this rule SfJ^y'JSJj^' 
to the extent there laid down^ seems to be ques- 
tioned by later authorities. (JPhmips^ 100.) But 
It is not material in this case how that question - 
is determined. The rule is, that the party in- 
terested may nevertheless be sworn ; but it has 
never been determined that his declarations 
should be given in evidence. There was no at- 
tempt in this case to make the plaintiff's wife a 
witness, so that the case does not come within 
the principle decided. If an offer had been 
made to call her as a witness, it is probable the 
result would have been the same ; but it is not 
necessary to give an opinion on that point. 

The motions of the defendant must ^11 be re- 
fused. 

Cokock^ Cheves^ Canity and Johnson^ J. com 
(mrred. 
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Miiy» 1818. 



James Kirkpatrick and JopN Wilson agaimt 

XirkMtrlek and _ __. 

^»^*« Alexander M^Williams. 



Bf'WiiUaiM. 



brou/Mw'S'i^ This was a summary process, brought on an 
il^fore a'mU^.appeal boud, taken before a Jilbtice of the 

tme, without fi- *^* ' 

aal process being rkoono 
iMued agBinst the pvtt^-c. 

VtSiwf^ The defence insisted on at the trial of the 
case, was, that the defendants were not liable to 
be sued on this bond, until the defendant, James 
jKirkpatrick^ had failed, and that an execution 
ought, in the first instance, to have issued for the 
same. James White^ Esquire, who presided as 
Judge, under special appointment on this oc- 
casion, decreed for the plaintiflF^ for the amount 
of debt and costs, recovered before the iiiagis^ 
trate. 

An appeal is made to this Court to reverse the 
decision of the presiding Judge, on the ground 
above stated. 

. The opinion of the Court was delivered by 
Mr. Justice Gantt. 

The Court before whom the appeal was tried, 
may certainly award execution against the per- 
son or persons cast in the appeal in the first in- 
stance. But it does not follow that the appellee 
may not have recourse to the remedy on the ap- 
peal bond, if he elects to do so. It is possible 
appellant may have been in insolvent circumstan- 
ces, in which case it would have been nugatory 



jto have issued ane^^ecution; and the law never Sg,^'''&[f> 
forces a person to a vain or foolish thing. But ^^-rvs^^ 

• t 1 • /• 1 KirJEDttrick and 

Without such cause, It was perfectly competent wijaou 
for the appellee to adopt the reoa^y by action ^'^"^^^ . 
on the appeal bond, and I ^ua of opinion that th^ 
decree was correctly given. 

Grimki^ Coicoek^ JSIoH^ Chev^^ and Jokmon^ Jv 
icionciarjred^ 
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Mftj, 1818. 



Arthur 
Weill. 



Hargrove Arthur agaimt David Wthajb. 



^^ Trespass for killing a negro. 



The law iloet 



Mjt i»ithoriM the It appeared that the unfortunate subject of this 



kiUios of a nina 

iH tS^it^ suit ran off on the morning of the day on which' 
take b\m la eo hc was killed, ffom his overseer, who was about 

daogered bjr re- ' ^ 

■iatai 

«auU 

kiiiC 



oaoKerea mr re- 

iSS35J* w iS to correct him; that he was seen by the defend- 
ant, who ordered him to stop; he, however^ 
disregarded the command, and continued to run 
off from the defendant, until he reached the ad- 
joining plantation, where he endeavoured to 
conceal himself ' under a fence, among some 
brushes, where he was shot by the defendant 
The proof of his having been killed by the de- 
fendant, came out in the following manner: a 
Mr. Busby^ who was the overseer of the planta- 
tion on which he was killed, hearing the report 
of the gun, went towards the place at which it 
was fired, and there* discovered the negro. 
While at the spot he saw the defendant and one 
Perry advancing, heard the defendant say, " he 
lies somewhere there." Witness then asked 
who had killed the negro ; the defendant repli- 
ed, he had shot one — ^is he dead.*^ He said he 
had started hi^i in the swamp, told him to stop, 
and that he thought him a runaway; that he 
rode up, and shot him through the fence ; that 
he aimed to shoot him in his legs : he meant to 
catch him if he could. It appeared, that the 
bank was about three feet from the ditch, on or 
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Uear which the fence was, so that the defendant, 
standing in the road, could not have been more 
than ten feet from the negro when he shot ; ' he 

f was shot in the small of the back; one of the 
shot went nearly through his body ; Petry said 

he had heard of three runaways having been 

taken up just before that. Upon this evidence 

the Jury found a verdict for Ihe plaintiff for th^ 

sum of dollars. 

The defendant moved for a new trial on the 

following grounds : 

1st. Because from the evidence the killing was 

accidental, and not intentional. 

2d. That from the policy of the law, and the 

Tarious provisions of the act of the Legislature, 

in regard to slaves, the defendant ought to b^ 

acquitted. 



3ig 



C0|.1TIIU4» 

May, ;816. 



litbur 

V. 

Wells. 



The opinion of the Court was delivered by 
Mr. Justice Colcock. 

It was contended, that the declarations of the 
defendant must be believed ; and that, having 
declared he meant to shoot the negro in his legs, 
he had shown that it was not his intention to kill. 
The rule in such cases is^ that the whole of the 
declarations or confessions of a person shall be 
received that is given in evidence ; but nothing 
would be more absurd than to say all which may 
be said, by one situated as the defendant was, 
should be believed. 

The declarations of the defendant in regard 



318 



CoLVMfelAy 

Miiy, 1818. 




REPORTS OF JUDICIAL DECISIONS 

There is no doubt that there is a period at 
which the Court will quiet judgnoents, and the 
rights of those claiming under them. But no 
time has hitherto been fixed; and the present 
case, from the uncertainty when the judgment 
was entered up, does not present a case in which 
it is fit to determine this point. The only ques«^ 
tion then before the Court is, whether the enter^^ 
ing up of judgment, without giving notice to the 
opposite party to attend at the taxing of costs^ 
is of itself cause for setting aside the judgment? 
and the Court are unanimously of opinion it ift 
not. If it were, nine-tenths, and probably more^ 
of the judgments in the state, might be set aside. 
If it were otherwise doubtful, which the Court 
does not mean to say, the uniform practice, on 
such a point, ought to establish the law of the 
case. This motion must, therefore, be refused. 



Grimke^ Coleock^ JSott^ and Johnson^ J. concur- 
red. 
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Lewis M. Ayer against George Wilson and wife, 
Administrator and Admini8tratrix of Yarrinc- 
TON BuFORo, deceased. 
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60LITMBIA, 
May, 1818. 



Ayer 

▼. 

Adm'T k Adm*z 

Buford. 



eqnlt/. 



This was an action of covenant brought by the by two Z''^, 

^ "^ and one die, tte 

plaintiff against defendants, as administrator and SniiiYaf^iS?? 
administratrix of Yarringtan Buford^ deceased, SSad, the repre- 

o J ^ seBtatirea of tli« 

on a deed of bargain and sale, dated the 6th of Jj'^^jjj^^jf^^J!! 
March, 1797, by which deed one Mary TouoiU roSSiy"^r tn 
stone^ and the intestate, Yarrington Buford^ jointly 
covenanted, and were jointly, and not severally, 
bound. ^ 

The defendant pleaded in bar to the action, 
that the said Mary TouehstonCf subscribed, seal- 
ed, and, as her act and deed, delitered, the said, 
deed of bai^ain and sale, together with the said 
Yarrington Buford. That they jointly oovenant- 
ed, and were jointly and not severally bound; 
and that the said Mary Touchstone survived the 
4iaid Yarrington Buford. To this plea there was 
a general demurrer. 

The presiding Judge in the District Court gave 
judgment for the plaintiff! The defendants now 
move to reverse that decision. 

The case was brought before Mr. Justice CoU 
iock^ at Barnwell, in November Term, 1815. 

The opinion of the Court was delivered by 
Mr. Justice Cheves* 

In the case of a joint contract, like the pre- 
sent, if one of the parties die, his executors or 
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go&t7iiiiKk iidmihistrators at-e^ lat laW, discharged from lid< 
^^^^^^i*' bilitj^ and th^ survivoi^ aldne can be 6ued, (1 
AdB*r& Adm*s ^^ dfkPieael. 8©}) and in case ^ Jsiinrivor be 
^"^'°^''' dead^ his execlitoi^ br ftdministraioi^ iatlone is to 
be sued, (i Chdtty on Plead. 37^ 38.) iThis pointy 
which is rerj cleai*^ according tb the English 
books, has scarcely ever been questioned ; iaaA 
in the only case before the present in which I 
have known it to be questioned, it was mieinnly 
re€X)gnised by this Court, (BurwtOy Boykm vs. 
Jldminisiratwg of ff^ahon.) The only distinction 
between that case and the present is, that there 
the survivor was living; and here it is stated, 
though it doed not appear from the pleadmgs, 
that she is dead : this difference in the state of 
the facts, makes no difference in point of law : 
the cases are the same. It has been supposed, 
that there is no good reason for this rule of laWi 
But if an adherence to the essential doctrines of 
actions and of pleadings, and the nature of the 
contract, can furnish one, there is a very good 
reason for it. 

Where persons contract jointly, they must, if 
living, be sued jointly. This is the inevitable 
consequence of the nature of their contract. If 
one die, it must produce one of the following re- 
sults: 1st. The survivor, and the representatives 
of the deceased must be joined. But independ- 
ent of the objection, that there might be no re- 
presentative, this is impracticable, because the 
ffame jadgment cannot be rendered against both. 
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The jadgment against the survivor would be dk columbu, 

» • •• • Mty, 1818. 

bonis proprits^ and that against the representatives 
of the joint contractor de bonis testaioris, (1 Chitty 
on Plead. 37.) 2d. They must both be sued in 
separate actions, but that would be to make a 
new contract for the parties contrary to their sti- 
pulations; it would maJs:e it to all purposes a 
joint and several contract, ,3d. The represen- 
tatives of the deceased contractor Only, must be 
med in exclusion of the survivor; for this no 
plausible reason can be alleged. Or, lastly. 
The resort must be to the survivor exclusively ; 
and this the law has, with wisdom, I think, esta* 
blished. It makes the defendant liable for no 
more than his contract, which subjected him to 
the payment of the whole, if not aided, from any 
cause whatever, by his associate, and gives to 
the plaintiflT that remedy which in general will 
be most for his advantage, and all that he con- 
templated when he entered into the contract; 
or, otherwise he would, as he might have done, 
, have made it a joint and several contract. Be- 
tides, it is only a question of jurisdiction, for 
l>otb the plaintiff and defendant have a remedy 
perfectly ample, and precisely just; governed 
by the real etquity of the case, in a Court of 
Equity,^ if the precise rules of law should not 
reach the justice of the case. If thete be any 
hardship on any side, it is of the nature of those 
cases of hardship which form a great part of the 
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O.....U. jari8diction of the Court of Equity. I am sati^ 
fied the law is as it ought to be. I think the 
motion ought to be granted. 

Chimki^ Cokock, JVatt^ and Johnson, J. concur- 
red. 



Ayer 

Adn>lcAdfli*x 
Buford 



y 
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Burt bothers 

V. 

Stack Dey. 



F» Burt, and others, dgainst Joseph Stacknet^ 
This was an action of trover, to recover da- 

/• I • 1 1 T /• • 1 • Where the Jury 

toages for the conversion by the defendant to his Sfe^^J^^i^' °^ 
own use, of a negro boy Dick^ the property of credSy'"*^! 

greatly impeach- 

. the plaintiffs, who were the heirs at law of Tho* J*^ ^*^^ ^«J! 
mas Miles, deceased, to whom, in bis life time, ^n'^s^ac»ir 

' trial. 

the negro had belonged. 

The case was tried before Mr. Justice Smih^ 
at Abbeville, in Term, 18 — . 

The witnesses, on the part of the plaintifls, 
istated, that the negro in question bad been hired 
to one CooAr, by Miles^ on or before the year 
1802, or 1803. That the defendant, at the time, 
had the management of Cook^s affairs, and the 
custody of this negro. That the defendant, irt 
the year 1802, or 1803, carried him off", and sold 
him, between Charleston and Savannah, for 500 
dollars. These facts were proved principally 
by ffilUam Fuller and his wife. Although the 
transaction took place in 1802, or 1803, they did 
not disclose the facts until about 18 months be* 
fore they were sworn as witnesses in this cause, 
and until after an occasion, when the defendant 
had indicted Puller for stealing a wedge. Mrs. 
FuHer swore, that on the night the defendant 
went away with the negro, she heard some person 
€rossing a bridge at some distance from her 
house. That she got up and looked over the top 
of the door, and saw the defendant ; that he look- 
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ed about and saw there was no light, and spoke 
to Dfcifc, and said, " D — ^n you, you are asleep*" 
That this was about eleven or twelve o^clock at 
night; and that she saw the negroes face very 
plainly. A number of respectable persons proved 
these witnesses to be of bad general character, 
for veracity ; and swore, that they would not be- 
lieve them on oath. A feeble, but an unsuccess* 
ful attempt was made to sustain their characters. 
The brief states, that a motion was made at the 
trial for a nonsuit, on the ground, that the, plain- 
tifis had not proved such property and posses- 
sion, or right of immediate possession, as are ne-^ 
cessary to maintain this action; but the pre- 
siding Judge takes ik> notice of this motion in 
his report. After statihg the evidence, and the 
verdict, which was for the plaintifl&, he says, 
** The Jury were a very well informed Jury. I 
thought myself, that the circumstances of this 
case being so strangely related by Fuller^ and 
his wife, and at so long a time after the fact, and 
not till after Fuller had been indicted by Stack- 
ney for stealing a wedge, together with so many 
respectable witnesses swearing they.werenotto 
be believed on oath, would have, on the whole, 
made it almost impossible for the Jury to believe 
them; 1 did not believe a word they said my- 
self, but the Jury had a right to differ with me, 
and they did so." 

A new trial is now moved for, 

1st. Because Fuller^ and his wife, on whose tes- 
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timonj alone the plaintifis^ claim rested, are un- Ma''^ mt* 
worthy of credit. 



A motion is also made to set aside the verdict, ^^j. 



and grant a nonsuit. 



The opinion of the Court was delivered by 
Mr. Justice Chevbs. 

The Court is not disposed to grant the last mo- 
tion ; but it is of opinion a new trial ought to be 
granted. It has no disposition to withdraw from 
the Jury any part of their peculiar jurisdiction 
over facts ; but the power of Juries over matters 
of fact, is in civil cases, (b be exercised under 
the superintendance of the Court, whose duty it 
IS to see that this power has been exercised with 
discretion, and with some regard to the weight 
of evidence, the credibility of testimony, the pro- 
bability of circumstances, and just principles of 
induction ; and when the Court has very strong 
reasons to believe the Jury has erred, either ca- 
priciously or ignorantly, in any of these points, it 
will not hesitate to set aside a verdict, and send 
the case back for a new trial. As it is the object 
of the Court to send the case down with as little 
prejudice attached to it, from any impressions it 
may entertain, as possible ; it will be only ne- 
cessary to say, that it is the opinion of this Court, 
that it is a fit case for another trial ; and they are , 
Hie more assured of the propriety of this course, 
from the presiding Judge's opinion, who had all 
the advantages the Jury enjoyed in forming an 
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c«''"Mj|*. opinion of the character, and weight of te^u 
mony. 

GrimkSj JStott^ Gcmit^ zxiHi Johmon^ J. concoi*'' 
red. 



BorttcoUiert 

V. 

SUckney. 



y 



CoLcocK, J . The grounds for a nonsuit being 
abandoned, we are to determine on those, on 
which the motion for a new trial rests. 

1st. Because the testimony of Fuller^ and his 
wife, ought to be rejected. 

2d. Because the presiding Judge was dissatis^ 
fied with the verdict. 

The testimony of Fuller, and his wife, is at* 
tacked on two grounds : 

1st. That the circumstances which they proved 
were improbable in themselves, and that they 
prove they participated in the fraud. 

2d. That some respectable witnesses proved 
them unworthy of credit. 

I am aware that it is difficult to resist the im- 
pressions which are made on the mind, against 
a witness who appears to have been actuated by 
resentment, to disclose facts which he had so 
long concealed ; and I readily admit, that where 
they are such facts as are disclosed on the pre- 
sent occasion, they furnish incontestible evidence 
of the baseness of the witness ; but it is equally 
true, that such witnesses may nevertheless speak 
the truth. While their testimony is admitted with 
caution, it should be examined with impartiality'; 
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public justice and policy require it; for if the 
evidence of such is always to be rejected, inju-* 
ries, both of a public and a private nature, would 
remain unredressed. The testimony of an ap- 
prover, who is an acknowledged partiaps crimi^ 
nisj when corroborated by circumstances, will 
affect the life of his associate ; and in this case 
it does appear, that the testimony of Fuller^ and 
his wife, is corroborated by some strong circum- 
iitances. In the first place it appears, that 
the negro was lost about the time mentioned 
by them; that the circumstance of conceal* 
ment is supported by the testimony of the black- 
smith. 

It is also in evidence, that the defendant was 
in the employment of the person who had hired 
the negro, at that very time ; nor can I conceive 
it an impossible thing that a negro might be car- 
ried off in this manner. 

As to the second ground of objection to the 
testimony of FuUer and his wife, I take it to be 
the rule, in such cases, that the witness who im- 
peaches the credit of another, show first, that 
the witness attacked is of a general bad charac- 
ter ; and then, that he is unworthy of belief when 
on oath* This does not appear to have been 
done by the witnesses produced to destroy the 
credit of FuUer and his wife ;. and, on their part, 
witnesses of credit and respectability were pro* 
duced, who said, that they had' never before 
heard any thing against their credit 
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coi.ai»i4. These considerations, no' doubt, presented 

Mftyt 1S18. 

themselves to the Jury, and the presiding Judge 



♦ says, they were intelligent men. The case went 



to them with more than a caution as to wit- 
nesses ; for he gave it as his opinion, that they 
were unworthy of belief, yet the Jury thought 
projper to credit them. Although I would not 
hesitate to grant a new trial, when the verdict 
was against evidence, or without, I feel no dis- 
position when there has been evidence on both 
sides, and fairly submitted to the Jury, to inter- 
fere with the verdict. I cannot but think, in 
such a case, it is their exclusive privilege to de^ 
cide. 

As to the second ground, while I feel the 
greatest respect for the opinion of the presiding 
Judge, and, in all cases, would suffer it to have 
great weight, I cannot think, in this case, it ought 
to outweigh the verdict of the Jwy; that opi- 
nion was expressed to them before they made 
up their minds, and no doubt -had its weight* 
I rely much on the superior advantages which 
a Jury possesses in arriving at the tnith, by a 
knowledge of the parties and witnesses, and 
well know that respect is paid to the opinion of 
the presiding Judge. If then, under all these 
circumstances, an intelligent Jury have thought 
proper to find a verdict for the plaintiff^ I feel 
no disposition to disturb it I am against the 
motion. 

Bat, J. I concur with my brother Cokock. 
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Cliborne Anderson and Thomas Crosby against >^^^''^^i^ 

^ ^ AndttTsoo and 

Levi oolomon. <^"»by 

V. 

Solomon. 



oant. ▲ nomuit 



This was an action of assumpsit, brought to bwuir^V* m 

_-.-.« -I breach of war- 

recover back the price oi a neero woman, under ranty eonuined 

, * " 'ma deed under 

a warranty contained in a bill of sale under seal, J?ghttobl^"e- 
that the woman was sound. The plaintiffs pro- ordeVed. 
duced their bill of sale under seal, and proved 
it, and then proved a breach of warranty. The 
counsel for the defendant moved for a nonsuit, 
on the ground, that the action should have been 
covenant, and not assumpsit. 

The presiding Judge, Mr. Justice SwuVA, over- 
ruled the motion, and the defendant has brought 
up the case for a reversal of the decision of the 
Judge, on the law of the case. 

The opinion of the Court was delivered by 
Mr. Justice Gantt. 

Assumpsit cannot be supported, when there 
has been an express contract under seal, as in 
the present case, but the action must be, in such 
case, debt or covenant It is also a rule that 
when a bond, or other security under seal, has 
been accepted in satisfaction of a simple con- 
tract, the latter is merged in such higher secu- 
rity ; and assumpsit is not sustainable. (See first 
Chitty's Pleading, 94, 5, 6, and the authorities 
there referred to : also, Cro. Joe. 505. 2 Bacon 
M. 67. 3 Blacks. Com. 158. 3 Comyn's Digest^ 263.) 
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Bfty. IStt. 



Aadenoa tod 



I am of opinion the motion for a nonsuit should 

prevail, the action of assmnpsit not having been 

ci^jr"" the proper remedy on an express warranty bj 

. deedy but that the action should have been cove* 

nant. 



Grimkey Cckock^ ^ffott^ Cheves^ and Joknsoni J. 
•pncurred. 



• 
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R. W. Gregg against J« W. Thompsoit. 
This was an action within the summary juris- 
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A Ban givot a 

idiction of the Court to recover a sum of money ^ri^n'^^^^'fe 

1 • . 11a All* name; no suR 

due on a promissory note, payable to the plain- cu^ bemainuiii. 
tiflPs negro slave, Joe, to which the defendant de. riijSj'' J^*^®" ^ 
tnurred, and the presiding Judfi^e sustained the de- « ^^tw tickat 

^ < DO from liii BWlar. 

murrer/' The motion now is to reverse the de- 
cision. ' 

It is contended, on the part of the plaintifl^ that 
a slave is not prohibited from entering into con- 
tract, and that when he does so it enures to the ' 
benefit of the master; and that the civil law « 
doctrine should prevail, by which it is declared, 
that '' whatever a slave acquires is acquired by 
the master, although he may be ignorant, or even 
averse to the acquisition. (Codper^s Justinian^ p. 
109.) 

r 

The opinion of the Court was delivered by 
Mr. Justice Colcock. 

By the act of 1740, negroes are declared to' be 
absolute slaves, and considered in the light of 
chattels personal in the hands of their owners or 
possessors, and the 34th section declares, " that 
it shall not be lawful for any slave to buy, (that 
is, for his peculiar benefit,) sell, trade, traffic, 
deal, or barter, for any goods or commodities, * 

(with some exceptions, which relate to his being 
hired out by his master, who is to receive the 
whole of his wages,) nor shall any slave be per- 
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mitted to keep any property except such as 10 
therein specified,^^ and it includes any species of 
property which they would probably be able to 

- acquire the possession of, under the pain of the 
same being seized and forfeited for public use^. 
The first constituent in a contract, is persons 
who are capable in law of contracting. By 
these acts it appears that the negro is deprived 
of all civil rights, and it is declared to be unlaw- 
ful for him to make contracts. It follows, of 
course, that the contract on which this action is 
founded is ipso facto void, being made by one 
who is incapable in law to contract But we 
have been referred to the civil law, which it is 
said cpntains principles which ought to be adopt- ' 
ed here, the state of slavery being the same in 
both countries. I am aware that at one period 
in the history of Rome the most abject state of 
slavery existed, and that the slaves of that day 
were considered as chattels, and that whatever 
they acquired was their master's, except their 

. peculium. But when it is said that whatever they 
acquire became their master's, it is meant what- 
ever they absolutely acquired by gratuity, &c. 
of others ; and so I should hold in relation to our 
slaves. But it does not follow from thence that 
the master could sue in his own name, to compel 
the performance of an executory contract. On, 
the contrary, it is said, " they could not plead or 
be impleaded, for they were excluded from aft 
civil concerns whatever." {Cooper's Justinian^ 4 1 6, 
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in the notes^^ If a contract entered into by a 
slave, in his own dame, for his ovm benefit, 
could be considered as a valid contract, yet, as 
there is no law which expressly declares that it 
shall enure to the benefit of the master, I cannot 
conceive that the action could be maintain- 
ed by the master, for there is, and can be, no 
privity between the plaintiff and defendant. 
The slave cannot endorse the note, nor can he 
empower his master to sue for him. 

Such is the law, and, as I conceive, founded in 
the wisest principles of policy. If it were per- 
mitted for slaves to enter into contracts, and mas- 
ters to compel the performance of them, incalcu- 
lable evils would result. 

It cannot be necessary to say any thing about 
the permission granted to persons to deal with 
slaves who have tickets from their masters per- 
mitting such dealings ; for such a case would be 
wholly different from this. There the contract 
would be considered as made with the master, 
through the medium of the slave. 

I am against the motion. 



Columbia, 
May, 1818. 



Oregg. • 

V. 

ThoinpBon.'* 



Ghirnki^ JSTott^ Johnson^ and Gantt^ J. concurrfed. 
Chevesj J* dissented. 
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Alvet Reeves against Francis Booth^ and 
Haini/RaeTai. ^thers, hcirs of William Reeves, deceased. 

i wrifSf^t This was a summons in partition for a division 
«Tkie tto \Ji of the lands of JVilUam Reeves, deceased, suppos- 
IS^I^'^ ed bj the summons to have died intestate. Wil- 
«ta t^^^ ^'""^ ^' ^^^^^^ pleaded, that the deceased left a 
ftalr'l.T'o^ will, by which part of the lands in question had 
Siiti^tAtMli ^®" devised to him, and there was a description 
^::S!JSr*ui of the land claimed by him in the plea of this de- 

esitteoce of one, 

Bi»t^iJ!tin>e6D The defendant proved, on the trial, the legal 

left io tlM po»- ' 

JS5*~dS[w^ ^ and formal execution of a will by WiUiam Reeves^ 
that parol evi- a vcar or two before his death, and that the 

deoeo, as to the "^ 

rtaJjSf^ttoSame had been searched for, and could not be 
tid?aiid a Mw found; and then offered to prove that the de- 

trial granted. ^ * ^ ^ 

ceased, on his death-bed, recognised in the full* 
est manner the existence of the same will, and 
had it searched for, and, when it could not 
be found, said, that he believed it must have 
been left with John M'Reary^ Esq., who drew it, 
and was one of the subscribing vritnesses; and 
that h^ died persuaded of the existence of the 
will, and that it would be in force at his death. 
Mr. Justice Smithy who tried the cause, overruled 
the admissibility of the evidence offered, on the 
ground that the legal presumption was, that the 
will had been cancelled by the deceased in his 
life time, and thereby revoked ; and that such 
presumption could not be contradicted by such 



Reeves 

V. 
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evidence as was attempted to be offered. The j^^^^f »/*» 
Jurj, under the charge of the Court, found a 
verdict for the plaintiff", and the Court, on this 
verdict, ordered a writ of partition to issue. 

The defendant, William C. Reeves^ has moved 
this Court to set aside that order and verdict, 
and to grant a new trial. Several grounds have 
been taken, the purport and substance of which 
may be summed up in the 2d, viz. " That the de- 
fendant ought to have been allowed, by intro-* 
ducing the parol evidence offered, to do away 
any presumption of a revocation of the will." 

The opinion of the Court was delivered by Mr. 
Justice Gantt. 

The authority quoted on the trial of the case, 
(Shqpherd^s Touchstone^ p. 411,) is in point to show 
that the parol proof ought to have been admitted* 
In Phdllips\Ijaw of Evidence^ p. 378, in a note of a 
case taken from Caine^s Reports, 363, it is safd, 
that where the original will is shown to be lost, 
the next best evidence of its contents, as in the 
case of a deed, is admissible. From the com- 
bined force of these authorities, and the latitude 
allowed in all other cases, of admitting proof of 
the contents of a deed, or other instrument, to 
be gone into, when the original is proved to hav^ 
been lost, I am of opinion the evidence offered 
in this case ought to have been received. The 
declarations of WiOiam Reeves on his death-bed, 
expressive of his belief of the existence of the 
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T. 
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May^'iia/ ^^'^9 ^^^ ^^^ ^^ ^^ ^^^'^ ^^^ ^^ ^^^ hands of JoAti 
M'Reaty Eoq. who drew it, and was a subscrib- 
ing witness thereto, if of sound mind at the time, 
would leave no doubt of the &ct, that he had not 
cancelled it himself. If proof to the extent al- 
leged could have been adduced on the trial, it 
would, in my opinion, have satisfactorily evinced 
the right of one of the defendants to the land de- 
vised to him ; and the evidence having been of- 
fered, and rejected as inadmissible, I think a 
new trial ought to be had. 

GrimkSj Cokock, JVottj Cheves, and Johmon^ J. 
concurred. 
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Thomas StaIiki: against JtilfeMiAH Cockerd. 
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Starke 
Cockerd. 



This was ah action fot- money had and receiv- "^ 



a case dc- 

sin- 

tive 

to which there is 



ed, to recover froth thie dfefehdant 150 dollars, Se-f^r^i. 

. i-i4 i • • -i ^ which thero la 

which it was alleged he had impi-operly obtained Jerettlf^oMerti'- 
from a stake holder, With whom it had been de- wnPilo^'dStll'rb 

the verdict, un- 

posited, to* be paid over according to the event JJf^tJ^JJ^JS^Si 
of a horse race made between the parties. There eTidenc*. 
were several witnesses svi^orri oit both sides, and 
several points of law made iii the progress of 
the cause. The case, however, has ultimately 
resolved itself into the single question, whether 
there was a precise hour fixed at which the race 
should be run ? If there was, plaintiff had made 
default in not being ready at the time, and ' the 
money was properly paid over to the defendant. 
If there was not, then the plaintiff had the whole 
day to run, and was entitled to recover the mo- ' 
ney back. There was considerable diflference 
of opinion among the witnesses on that point, 
although their testimony was not directly con- 
tradictory. The case was tried before Mr. Jus- 
tice JYott^ at Winnsborough, when it was submit- 
ted to the Jury upon the evidence, who found a * 
verdict for the plaintifil A motion was now 
made for a new trial, on the ground that the ver- 
dict was contrary to evidence. 



The opinion of the Court was delivered by 
Mr. Justice Nott. ' 
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There does not appear to be any reasonable 
ground for a new trial in this case. It presented 
a single question of fact, which was proper for 
the consideration of the Jury, and the Court will 
not set aside a verdict unless there appears a 
great preponderance of evidence against it In 
this instance that does not appear to be the case. 
The motion must therefore be refused. 



Grimke^ Bay^ Cokockj Gantt, Johnson^ and 
Cheves^ J. concurred. 



\ 
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JoNADAB Gains against James S. Kendrick. 



This was an action of assumpsit on a note given ~ : — 

* o A promiMory 

by the defendant to the plaintiff, in the following 22:mi.Se.fi?tty 
words: "On or before the first day of March »<»"«?' c^nfrtb*. 

•^ sued tor and de- 

next I promise to pay unto Jonadab Gains ninety- dSfthe rtHSiTi 
four gallons of whiskey, for value received." The 
plaintiff declari^d, as on a promissory note, under 
the statute, (3 and 4 Ann^ Ch. 9.) The defen- 
dant demurred generally, and the plaintiff joined 
in demurrer. 

The case was brought before Mr. Justice Bay^ 
at Lawrence, in the Fall Term of 1815, who 
overruled the demurrer, and gave judgment for 
the plaintiff This is a motion to reverse that 
decision. 

The opinion of the Court was delivered by 
Mr. Justice Cheves. 

It is a general rule of pleading, that in actions it is a ge&erai 
of assumpsit, a consideration must be stated and Stra^coSidSt 
proved. (1 Sdtvyn^ 53.) This rule of pleading €d"a°d%roiSf: 
is founded on the principle of law, that a pro- }tonf*''pro'SfaSS^ 

» •ji A ' Ji i.» ' • • i_ J /• - ry notes and billa 

mise without consideration gives no right of ac- ofexeham«fon0 

, anexceptiMu 

tion ; consequently, if the pleadiqgs allege a pro- 
mise, without averring a consideration, they 
state a case which gives no action, and can au- 
thorize no judgment. In parol contracts the law 
will not imply a consideration ; in such a case 
judgment must be given for^the defendant on d^* 
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murrer, and after verdict judgment will be arrest- 
ed. To this rule there is one exception, the case 
of promissory notes and bills of exchange ; but 
these must always be for the payment of money 
only. In the case before us, the declaration 
clearly cannot be sustained as a declaration on 
a promissory note within the statute ; the note is 
not for the payment of money. R might be a 
question, on which, however, I give no opinion, 
whether, if th^re were an averment of conside- 
ration in the declaration, the words " value re- 
ceived^' would not afford sufficient proof of the 
consideration, and whether so much of the de- 
claration as pleads the statute specially^ might 
not be regarded as surplusage. Put it is, in my 
opinion, decisive of the question, that there is no 
averment of consideration. The declaration 
does indeed contain the words " value received," 
but they occur only in the recital of the note, 
and can neither in form nor substance constitute 
this essential part of the plaintiff*'s pleadings. 
The judgment of the District Court must there- 
fore be reversed. 



GrimkS, Coleock^ JVott^ GontU and Johnson^ 3. 
concurred. 
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James Kilpatrick against George Vandiver. 
The plaintiff obtained a rule against Patrick 



Colombia, 

May, 1818. 



Kilpatrick 

V. 

Vandiver. 



- Tn processt w 

Jy orris, late Sheriff of Pendleton District^ to show l°^n*t~°^ffi,j; 
cause why an execution issued in, the above ^"r To th^^pui^ 

^ tiff money levied 

cause had not been collected and paid over to SJ^^'tS shSilr 
him, and in d^&ult thereof that an attachment mS^t^^rtbe^i^ 

ney to a peraoa 

should issue against him. * J^lTby the ^ 

The cau^e offered to be shown was. that the the pia'?t^°aiid 

may prove the di" 

plaintiff hfikd informed the Sheriff, Mrris, that he T^ilJnVwiSSSl 
had passed away the note on which the action IjJJJ*;^"^^^^^ 

was brought,, to one — , who was entitled to *«*»»« s»^«^ 

the amount of the execution,' but who was oblig- • 
ed to use his name in bringing the action, as he 
had not assigned it,, and that he was no fiirther 
interested than related to the costs, which he de- 
sired the Sheriff to collect and pay over to the 
officers of Court, that he might be discharged 
from all fiability on account of them ; and, that, in 
pursuance of these instructions, the costs had 
been collected and paid over, and the principal 
and interest due on the execution had been paid 
by the defendant to the said* ■ , to whom 
the plaintiff had passed the note before the ac- 
tion was brought, and who, the plaintiff informed 
the Sheriff^ was entitled to receive it. 

The presiding Judge was of opinion that the 
cause offered to be shown was insufficient, be- 
cause the Sheriff had no written order or autho- 
rity from the plaintiff, either to suspend the pro- 
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Mi]r, 1818. 



KOpalrkk 
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ceedings on the execution, or to accept the set* 

tlement between the defendant and ^ to 

whom the plaintiff* had passed the note, and who 
was the real plaintiff^ and ordered the rule to be 
made absolute. A motion is now made to re- 
verse that decision, and several grounds are 
stated in the brief; but it is only necessary here 
to notice the third, which is the most prominent, 
to "vtit, that it is not necessary that the Sheriff 
should have written orders or authority from the 
plaintiff* to suspend the proceedings on the exe* 
cution, or to recognise the settlement between 
the defendant and the real plaintiff* in the action, 
as a satisfaction of the debt due on the execution. 



* The opinion of the Court was delivered by 
Mr. Justice Johnson. 

This case is so nearly allied in principle to the 
case of The Commissianers of the Treasury vs. John 
C. AUen^ the opinion in which has just been de- 
livered, that reasoning on it is deemed almost 
unnecessary. I can only repeat, that any fact 
may be proved by parol, when the law does 
not expressly require it to be in writing ; and 
if the Sheriff* chooses to run the risk of trust- 
ing the evidences of his transactions of this na- 
ture to the memory of man, I know no reason 
why he should not be at liberty to do so. There 
can be no question, then, that these facts would 
have furnished sufficient excuse to the Sheriff*for 
not proceeding on the execution, and I feel at 
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little difficulty in coming to the conclusion, that 
if he had collected and paid ^ver the principal 
and interest, under these instructions from the 
nominal plaintiff^ to the person to whom the note 
had been passed by him, and who was the real 
plaintiff^ that he would have been justifiable ; 
and I am unable to see any good reason why a 
compromise or settlement made between him 
and the defendant should not also be considered 
as a good satisfaction pro tanio. I am therefore 
of opinion that the decision of the Cotirt below 
should be reversed, so far as it makes the rule 
absolute against the Sheriff^ and that the case 
should be sent down to the Circuit Court to be 
determined on its merits. 



CoLcmut 
May» 1818. 



Kilpatriek 

▼. . 
Vandivtr. 



Gritnki^ Cokock^ JVottj Cheves^ and Gantt^ J. 
concurred. 
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9 



CoiiOMBM, 

May, 1818. 



M*Diiiiel 

Nicbolaon. 



William M^Daniel against Theophilus 

Nicholson. 



wfb7'JSir?fa!j The plaintiff had brought a mm. pro. against 
or^ue^ «wutt tt ^^^ defendant, but, living out of the state, had 

been ordered to give security for costs. In the 
course of the trial it appeared, that the plaintiff 
was a minor, whereon he was ordered to be non- 
suit, not having sued hj prochein amie^ or guar- 
dian, nor having offered any person to become 
his guardian in this stage of the trial. His coun- 
sel then moved that the security should be dis- 
charged, because the plaintiff" had moved back 
into the state, and was residing then in Edgefield 
District The motion was refused, from which 
the plaintiff appeals, and moves the Court to re- 
verse that decision. 

The opinion of the Court was delivered by Mr. 
Justice Grimke. 

The motion, when made in the Circuit Court, 
was to the discretion of the presiding Judge, and 
I considered, that as the plaintiff knew he was 
not of age when he brought his action, he should 
not obtain, by returning into the state, a dis- 
charge of the order, by which he was bound to 
give security for costs, especially as he had not 
substituted any ^e to be his guardian, and who 
would be responsible for the same. It is true 
that a minor may commence an action, but he 
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eannot file his declaration/ until he has some per- 
•oa ^ppoint^d his prochein arnie^ or guardian ; if 
he did not do sd, and went on to trial, he must be 
nonsuit, whatever were the merits of the case. • 
In the present case of a sum. pro. he ought, at 
least, to have got some person appointed to act 
for him in Ihat character, before the trial ciune 
on ; but as he has not done so, his security must 
take the consequences. 

I am of opinion, therefore, that the motion 
•ught to be discharged. 
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Colombia, 
nay, 1818. 



M' Daniel 

v." 
KichoIaoD. 



CalcQck and Cheoes^ J. concurred. 

Johnson, J. I concur in this case, on the ground 

that the Court had no power on a mere motion 

.to discharge the security of the plaintiff .from 

his liability on his bond, afler the termination of 

the action. 



roh. It. 



ax 
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COLPMBXA. 

May. 1818. 
Collint 

V. 

Green. 



Arthur Colliv, against Frederick Greeit. 



• Trover for a negro. 

queatbs' a Mpo It appeared, in this case, that Thomas Green 

to hii wife for * *^ ^ ^ 

ttat/hen hKl had made his will, and devised a negro, named 
both he aiid tjw Frank, to his wife, for life ; that when his son Fre- 

Decro should be ^ " ' 



to \ 'Kuye?, cfencAr, the defendant, arrived at the age of six- 
queatbs the ne- tectt, both he and Frank should be put appren- 

gro to his son and ' * a* 

Hri'd'"hSr*'be tices to a bricklayer; and afterwards he bequeaths 

SJwJe^of'tie to- ^^® negro, Franks to the defendant, and his heirs 
ir^rt^totheia" ^^^ ^^^^ rpj^^ tcstator madc his wife, who in- 
termarried with the plaintiff^ his executrix, and 
two other persons, his executors. It appeared 
also in evidence, that the plaintiff was in posses- 
sion of the negro, Franks and that the ^ defendant 
took him out thereof. The demand and refusal 
were also proved. 

The question was, whether the life estate of 
the wife was not merged in the latter clause, 
which gave the same property to defendant and 
his heirs, and of this opinion was the presiding 
Judge. This motion is, therefore, for a new trial, 
on account of this misdirection. 

The opinion of the Court was delivered by Mr. 
J ustice GaiMKE. 

I am of opinion that the motion must prevail ; 
for the rule, with respect to the construction of 
wills, is, that every part shall be so construed as 
to give eflScacy to the whole, and thus bj giving 



IN THE STATE OF SOUTH CAROUNA. 



347 



a life estate to the wife in the first instance, the 
defendant may well take after her death ; but if 
he took immediatelj, then would her life estate 
be defeated ; and this, accor4ing to a second rule 
on the same subject, would be construing the will 
according to the intention of the testator. The 
principle relied on in the argument of this case, 
that^the first clause in a deed, and the last in a 
will, must prevail, does not apply here ; but where 
a testator gives the property to A. and his heirs, 
and in a subsequent clause of the same will, 
gives the same property to B. and his heirs, then, 
as it is impossible that both beque&ts can stand, 
and one of them must yield, the rule above men- 
tioned decides in favour of the last legatee. 

Taking this view of the case, the action was 
properly brought for the life estate of the negro, 
who became the husband^s property, on his mar- 
riage with the widow, and, therefore, he could 
legally institute this suit, and recover thereon, 
not only the value of the negro, but also damages 
for his hire and his services during his detention. 

I am of opinion, therefore^ that a new trial 
must be granted. 



Cqlumiia, 
May, 1818. 



CoUioi 

V. 

Greeo. 



y 



Cokock^ Cheves^ and Johnson^ J, concurred* 
GanNj J. dissented. 
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May. 1818. 

ColIiM ' 

▼. 
Green. 



Arthur Collin, og'atW^ Frederick Green. 
Trover for a negro. 



queaths a nesTo It appeared, in this case, that Thomas Green 

to hit wife for * * ' ' 

ttot/hci hfa wn had made his will, and devised a negro, named 
both he aiid tb^ Frank, to his wife, for life ; that when his son Fre- 

oesro should be ^ ^ ' 

to\ *Kia]re?, cfe^^*9 the defendant, arrived at the age ofsix- 
queatbs the ne- teen, both he and Frank should be put appren- 

gro to hi8 800 and ^ jr f^ JT 

Hikf*"hS'*?be tices to a bricklayer; and afterwards He bequeaths 

ISwJe^of ui to- ^^® negro, Frank, to the defendant, and his heirs 
t^"totbe3on" ^^j. ^^^j. rpjj^ tcstator made his wife, who in- 

termarried with the plaintiff^ his executrix, and 
two other persons, his executors. It appeared 
also in evidence, that the plaintiff was in posses- 
sion of the negro, Frank, and that the i defendant 
took him out thereof The demand and refusal 
were also proved. 

The question was, whether the life estate of 
the wife was not merged in the latter clause, 
which gave the same property to defendant and 
his heirs, and of this opinion was the presiding 
Judge. This motion is, therefore, for a new trial, 
on account of this misdirection. 



The opinion of the Court was delivered by Mr. 
Justice Grimke. 

I am of opinion that the motion must prevail ; 
for the rule, with respect to the construction of 
wills, is, that every part shall be so construed as 
to give efficacy to the whole, and thus bj giving 
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a life estate to the wife in the first instance, the 
defendant may well take after her death ; but if 
he took immediately, then would her life estate 
be defeated ; and this, according to a second rule 
on the same subject, would be construing the will 
according to the intention of the testator. The 
principle relied on in the argument of this case, 
that the first clause in a deed, and the last in a 
will, must prevail, does not apply here ; but where 
a testator gives the property to A. and his heirs, 
and in a subsequent clause of the same will, 
gives the same property to B. and his heirs, then, 
as it is impossible that both bequests can stand, 
and one of them must yield, the rule above men- 
tioned decides in favour of the last legatee. 

Taking this view of the case, the action was 
properly brought for the life estate of the negro, 
who became the husband^s property, on his mar- 
riage with the widow, and, therefore, he could 
legally institute this suit, and recover thereon, 
not only the value of the negro, but also damages 
for his hire and bis services during his detention. 

I am of opinion, therefore^ that a new trial 
must be granted. 



CQXiUMBIA, 

May, 1818. 



Colliw 
Greeo. 



. y 



Cokock^ Cheves^ and Johnson^ h concurred* 
Gcmtt^ J. dissented. 
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CoiirMBUt 
May, 1818. 

Collins 

▼. 
Green. 



Arthur Cohhts, against Frederick Greeit. 



Trover for a negro. 

queatbs . ne»o It appeared, in this case, that Thomas Green 

to h« wife for rr ' ' 

t£!twhea hiTl^n had made his will, and devised a negro, named 
both he eiidi the* Fronk^ to his wife, for life ; that when his son Fre- 

Degro should be ^ , ^ ' 

to^ *fSy«' derick^ the defendant, arrived at the age of six- 
queaths the ne- teen, both he and Frank should be put appren- 

gro to hw son and ' * *i 

Hlw*"hSr*?he tices to a bricklayer; and afterwards be bequeaths 

life estate wts in t-»i it/»i ii'i* 

midTJe^of'tlie to? ^'^ negro, rrank^ to the detendant, and his heirs 
f^"totheio" ^^j. ^^^j, r^Yie testator made his wife, who in- 
termarried with the plaintiff, his executrix, and 
two other persons, his executors. It appeared 
also in evidence, that the plaintiff was in posses- 
Aou of the negro, Franks and that the x defendant 
took him out thereof. The demand and refusal 
were also proved. 

The question was, whether the life estate of 
the wife was not merged in the latter clause, 
which gave the same property to defendant and 
Lis heirs, and of this opinion was the presiding 
; Judge. This motion is, therefore, for a new trial, 
on account of this misdirection. 



The opinion of the Court was delivered by Mr. 
J ustice Grimke. 

I am of opinion that the motion must prevail ; 
for the rule, with respect to the construction of 
wills, is, that every part shall be so construed as 
to give efficacy to the whole, and thus bj giving 
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a life estate to the wife in the first instance, the 
defendant may well take after her death ; but if 
he took immediately, then would her life estate 
be defeated ; and this, according to a second rule 
on the same subject, would be construing the will 
according to the intention of the testator. The 
principle relied on in the argument of this case, 
that the first clause in a deed, and the last in a 
will, must prevail, does not apply here ; but where 
a testator gives the property to A. and his heirs, 
and in a subsequent clause of the same will, 
gives the same property to B. and his heirs, then, 
as it is impossible that both bequests can stand, 
and one of them must yield, the rule above men- 
tioned decides in favour of the last legatee. 

Taking this view of the case, the action was 
properly brought for the life estate of the negro, 
who became the husband's property, on his mar- 
riage with the widow, and, therefore, he could 
legally institute this suit, and recover thereon, 
not only the value of the negro, but also damages 
for his hire and bis services during his detention. 

I am of opinion, therefore^ that a new trial 
must be granted. 



Columbia, 
May, 1818. 



CoIliM 

▼. 
Green. 



y 



Cokock^ Cheves^ and Johnson^ J, concurred* 
Gantt^ J. dissented. 
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COIiPMIU, 

May. 1818. 



Collioa 

V. 

Green. 



Arthur Collin, a^^atn^/ Frederick Greeic. 



Trover for a negro. 

quefttbs • Sepo It appeared, in this case, that Thomas Green 

to bu wife for * ' ' ^ 

t^Xfl hiTl^n had made his will, and devised a negro, named 
both he end the' Fratik, to his wife, for life ; that when his son Fre- 

o^ro should be ^ ^ ' 

to\ ■Kityc?, derick, the defendant, arrived at the age of six- 

2J?uIlis*»B Md t^®*^? '^^'^'^ ^^ ^^^ Frank should be put appren- 
lKiIf"th"*?he tices to abricklayer; and afterwards He bequeaths 

life estate wts in f-»i it/»-i ii-i* 

iSidM*of\hVin* ^"'^ negro, Franks to the defendant, and his heirs 
etrertiotheaon. g^^. ever. The testator made his wife, who in- 
termarried with the plaintiff, his executrix, and 
two other persons, his executors. It appeared 
also in evidence, that the plaintiff was in posses- 
sion of the negro, Frank, and that the i defendant 
took him out thereof. The demand and refusal 
were also proved. 

The question was, whether the life estate of 
the wife was not merged in the latter clause, 
which gave the same property to defendant and 
his heirs, and of this opinion was the presiding 
; Judge. This motion is, therefore, for a new trial, 

on account of this misdirection. 

The opinion of the Court was delivered by Mr. 
J ustice Grimke. 

I am of opinion that the motion must prevail ; 
for the rule, with respect to the construction of 
wills, is, that every part shall be so construed as 
to give eflScacy to the whole, and thus bj giving 
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a life estate to the wife in the first instance, the 
defendant may well take after her death; but if 
he took immediately, then would her life estate 
be defeated ; and this, according to a second rule 
on the same subject, would be construing the wilt 
according to the intention of the testator. The 
principle relied on in the argument of this case, 
that the first clause in a deed, and the last in a 
will, must prevail, does not apply here ; but where 
a testator gives the property to A. and his heirs, 
and in a subsequent clause of the same will, 
gives the same property to B. and his heirs, then, 
as it is impossible that both bequests can stand, 
and one of them must yield, the rule above men- 
tioned decides in favour of the last legatee. 

Taking this view of the case, the action was 
properly brought for the life estate of the negro, 
who became the husband^s property, on his mar- 
riage with the widow, and, therefore, he could 
legally institute this suit, and recover thereon, 
not only the value of the negro, but also damages 
for his hire and bis services during his detention. 

I am of opinion, therefore^ that a new trial 
must be granted. 



Columbia, 
May, 1818. 



CoUioi 
Greeo. 



. y 



Cokock^ Cheves^ and Johnson^ J, concurred* 
Gantt, J. dissented. 
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<« COLVMBUt 
Bl»y, 1818. 



€aldwellbotben 
Eoemfl. 



Robert Caldwell, Senior, and othiers, againH 

Elizabeth Eneas. 



IS^tJ* thS'i*^; T^^^ proces^ was brought to recover the value 
2nrr^l^«S« of 500 feet of plank, which Mrs. JuUan, a wit- 

displace and re- •■■••/w* Ji_ 

movethainateri- ji^gg^ and mothcr of thc plaintiff, proved to nave 
been put into a house in which she had lived, and 
tirhich had been nailed down therein as a floor, 
Slie acknowledged that the defendant had per- 
mitted her to live in the house as long as she 
pleased, and that she was to put it in good re- 
pair, and for which she was to pay no rent It 
appeared by her evidence, that after she had re- 
moved from the house, the defendant took tbe 
plank, axid carried it away. The presiding Judge 
decreed for the plaintiff 

The opinion of the Court was delivered by Mr, 
Justice Gkimke. 

I am 6f opinion the decree was wrong, fdr the 
contract to repair the hous'e was with Mi!8. Jir- 
itan, and not with the plaintiff^ her dau^ter; 
and if the daughter, who lived with the mother 
under the aforesaid agreement, chose to put any 
repairs upon the house, it must be at her own 
risk and charge ; for instance, if one, seeing my 
fence down, chooses to repair it, without con- 
sulting me, he cannot afterwards, either charge 
me with it, or carry away such materials as were 
made there, and particularly if they were 96 
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fastened as to become part of the freehold. This columbu, 

* May, 1818. 

waij precisely the case here ; and there must, ^^^/'^^/ 

., * « V 1 r xL J "^ r av Caldwell fcothen 

therefore, be a reversal of the decree of the „v. 

Eneas. 

Circuit Court. 



Cokoekj JSoit^ Cheves^ Gantt, and Johnson^ J. 
concurred. - 
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COLVMBIA, 
May, 1818. 



Maddeo 

Y. 

Maddes. 



DavO) Madden against Abraham Maddeit. 



A matter that is '^^'^ ^*® ^^ actioD bfought to Fccover the va- 
itVutt of Tim!^ lue of a horse i^hich defendant purchased of 
•«up „ a dia plaintiff, as he alleged. The defenqant set up 
' a discount, which, however, was barred bj the 
statute of limitations ; but the presiding Judge, 
conceiving that the case of the StcUe vs. Gail- 
lard, 1 Bay, 492, admitted an account which 
was barred, to be set off* in this way, direct- 
ed the Jury to find the amount of the discount 
for the defendant, under the discount act of the 
, state. 

The opinion of the Court was delivered by 
Mr. Justice Grimke. 

I am of opinion, that the decision was ipcorrect ; 
for after a debt is once barred by the statute, it i& 
extinct, unless taken out of it by some act or ac- 
knowledgment of the debtor; and that the defend- 
ant could not succeed in any action he might have 
brought on it, without such act or acknowledg- 
ment ; but none such was here proved. A new 
trial must, therefore, be granted, unless the de- 
fendant release that part of the verdict which 
. gives him the forty-nine*dollars as his discount. 

Cokock, JSTottj Cheves, Gantt, and Johnson, J. 
concurred. 



IN THE STATE OP SOUTH CAROLINA. 351 

Columbia, 
May, 1818. 

Hezbkiah Watson c^ainst John Blatlogk. ^^^/-^• 

^ Watson 

▼. 
Blaylock. , 

This was an action qid tarn, brought on the act TheactoriTw, 
of Assembly, inflicting a penalty of £100 cur- mlg1rtrJf?e?**h5 
fency on a magistrate, presuming to marry any £S;7i;"|b«)Gk 
persons, the magistrate being a layman. h^ our"^J^slot 

The opinion of the Court was delivered by 
Mr. Justice Grimke. 

I tried this cause, and was of opinion that the 
clause of the act was obsolete ; but as I wished 
to obtain the opinion of my brethren on this sub- 
Ject, I decreed for the plaintiff, and desired that 
an appeal might be made to this Court: for 
where I find a clause in an act, which, although 
not acted upon for many years, has not been 
repealed by the Legislature, I should, with 
great diffidence, declare the same to be inope- 
rative. This act was passed in 1706, above 100 
years ago, and was intended as one of the means 
of establishing the Episcopal Church in prefer- 
ence to all others in the then province, and to 
prevent all marriages taking place, unless the 
ceremony was performed by some clergyman, 
and who also was forbidden, under a penalty, 
from marrying any persons who were forbidden 
to be married by the table of marriages. But 
since the establishment of our free Constitution, 
the act is totally inapplicable to our change and 
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mH^tm* Situation, and most, therefore, be considered 
^"^^^^^^^^ as obsolete. The motion to reverse the deci- 

Wataoa 

Bk/ioek. ^^^^ ^^ *^® Circuit Court must, therefore, be 
"" granted. 

Cokocky JVott^ Cheves^ Gantl, and Johnson^ J. 
concurred: 
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Samuel Crawford againit Robert Wilson, 



This was an action to recover the value of a 



C0Ll71t*liv 

May, 18J8. 



Crawford 

V. 

Wilsoo. 



'A sound price 

negro, who was alleged to be unsound. The jy^f^Jhe'i^Sdr 
plaintiff proved, that before he purchased the ?Sy. wwch ^ 



negro of the defendant's agent, young jiUen^ Aatg^J 
the agent warranted the girl to be sound, except 
as to a cast in her eye, and a split which appear- 
ed in her lip. It appeared, also, that the de- 
fendant returned shortly afterwards, and left a 
bill of sale for the plaintiff^ warranting.the sounds 
ncss of the girl, except as to her eye and the lip, 
and the consequences thereof. The defendant 
was much displeased at this change in the terms 
of the warranty, and would have returned it im- 
mediately, if defendant had not gone away again: 
in the mean while, however, the girl had broke 
out all over in ulcers, arid was in a short time 
declared to be incurable, when plaintiff return- 
ed the girl to the agent of the defendant. As 
soon as the defendant came back, the plaintiff 
demanded his money of him, which, however, 
he refused to pay. The Jury found for the plain- 
tiff This motion is for a new trial, because the 
plaintiff having received the bill of sale, con- 
sented thereby to accept the ^^^arranty contained 
therein ; and because the defendant, having war- 
ranted the girl, except against the lip and eye, 
as sounds whatever resulted from these defects 
must also be included in the exception. 
VOL. ih 2 y 



tends to defects 
and un- 
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May, 18IB. 



Cnwfonl 

V. 

WiUon. 
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The opinion of the Court was delivered. by 
Mr* Justice Grimke. 

I am of opinion, that in all contracts of this 
kind, every degree of candour and fairness 
should be observed on the part of the seller^ 
that a sound price would also imply a warranty 
of soundness ; and that even such an implied 
warranty would exten^j^^defects known, as well 
as those that were Hmknown. But in this case 
there was a positive warranty at first; which it 
appeared) however, that the defendant chose to 
vary when he reduced it into writing ; that the 
very alteration of the terms in the bill of sale 
from the parol one, showed that he himself had 
some suspicions, that the girl had a disorder 
which had not yet broke out, but which he was 
conscious, whenever it appeared, would injure 
her value; though not, perhaps, to the ei^tent 
which it did. I do not think, therefore^ that the 
defendant acted with that fairness and candour 
in this transaction with which he ought to have 
done ; and that he ought not to have altered the 
conditions of the sale from what his agent had 
agreed to : for if these terms had been offered 
to plaintiff at first, it would probably have put 
him upon his guard, and he would not have pur- 
chased upon the terms of the consequences restdt- 
ing from the Up. I ain, moreover, of opinion, 
that it did not appear in evidence diat the disor- 
der which broke out afl^rwards upon her was 
the consequence of the split lip ; so admitting 
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there was no varisuice between the oral and 
written warranty, if the lip was not a part of 
this disorder, still the warranty failed as to her 
general soundness, with the exception of the ' 
lip and eye. I am, therefore, of opinion, that 
as the question whether the disorder was incor- 
porated into the girPs constitution or not before 
the sale, was left to the Jjiry, and they found that^ 
it was ; and that defendant had falsified his war- 
ranty. The verdict should not be disturbed. ' 
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Miy, 1818. 

"Crawford 
WilMO. ' 



Colcock^ JVottj Cheiw, and Johnson^ J. concur- 
red. 



\ 
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iby. Itlt. 



otbm Eugenia Thompsou and others against Ababic 

Hauser. 



The pommton 
€f tgnotoriaad 

2!^'wfth^^a This was an action of trespass to try titles to 

preaumptioo that /. , , . . ,«. 

?owti*ftS* «: a tract of land containing 10,000 acres. The 
com^ed^ rfth! plaintiffi produced their grant for the land, which 
St*'bi*'%'i**' to ^^ dated 7th of March, 17a7 ; proved the lo- 
piSjkduM we^ cation of the same; and that they were the heirs 

aUpaidwbeotha *^ 

grutwttobteiii- of the grantee, Colonel William Thompson^ sen. 
They proved also the trespass. 

The defendants claimed under a grant dated 
in the year 1 800, for 700 acres ; and proved hy 
Peter Bremar^ that plaintiflTs grant remained m 
the office for a considerable time after it was 
made ; that it was detained for non-payment of 
fees ; and that it must have been delivered after 
1794. His counsel, therefore, contended, that 
this grant, having never been paid for, was void ; 
and the Jury found for the defendant. 

This motion is for a new trial, because there 
was no sufficient evidence which went to the 
Jury to prove that this grant was issued without 
ever having been paid for. 

The opinion of the Court was delivered by 
Mr. Justice Gribike. 

After the conclusion of the revolutionary war, 
the independence of this country being esta- 



I 

« 



Hwuer. 
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blished, the Legislature, in 1784^ directed the ^J*^*;,'^' 
land office to be opened, and all the vacant lands ^•^^/'^<^^ 
in the state to be granted. £very citizen had a ot^ 
right to run out, in any one survey, as much as ^ 
he pleased, nor was this practice deemed illegal 
by the Legislature, until the May session of 1794, 
when they closed the land office for four years, 
excepting that in that period any one person 
might obtain one grant of 500 acres, and no 
more. But this grant was made in 1787, long 
before this restrictive act passed ; so that it could 
in no wise operate upon any grants made previ- 
ous to that date. Indeed, so far was the Legis- 
lature from considering the grants which covered 
very large bodies of land as void, that they direct- 
ed, in the acts of 1785, 1787, 1791, 1792, and 1794, 
thatif persons do not take out their grants from the 
surveyor general's office, the same shall be sold 
for the benefit of the public ; and if it should be 
sold for more money than th^ purchase money 
thereof, and interest, with the expenses of (he 
sale, from the date of the grant, the treasurers 
shaH pay such surplus to the grantee, or his 
heirs ; thereby recognising, in its fullest extent, 
the validity of such grants: and this is further 
confirmed by the act of Assembly of 1794, which 
provides, that nothing contained in this act shall 
be construed to authorize the taking out of 
grants for the excessive surveys of land made 
since the 1st of April, 1791, but it is silent as to 
those which were made before that period. It 
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c«uiifUA, 18 fiirther provided, by act of Assembl j of Marcfa^ 
^ 1787, that no grants already obtained shall be 
^!^ defiyered by the secretary to the owner thereof 

until the parchase money be paid into the pubhc 

treasury ; and that all grants hereafter to be ob- 
tained shaH be deemed forfeited to the state, if 
the purchase money be not paid within six 
months after the passing of the said grants. It 
will be readily admitted that the last section pH 
this clause cannot apply to this grant, as it bad 
passed the office previously to the ratifying of 
this act. The forfeiture, therefore, does not accrue 
on the non-payment within six months, but the 
grantee is still left at liberty to take out his 
grant, whenever he pays the purchase money; for 
no time is limited. By the act of 1791, the Le- 
^stature again opened the door, and permitted 
the citizens to take out grants for any number of 
acres, without limitation, and without any pay- 
ment ; for the purpose, as they declare, of deriv- 
ing an advantage to the state by the payment of 
taxes thereon, and which they say will be lost to 
the state if the vacant lands remain ungrarited. 
And in a subsequent section they again recog- 
nise the validity of those grants, which they say 
contain many thousand acres, by giving the 
grantees the right of redemption of such grants 
as still remain in the office, at the rate of 1 dollar 
for every hundred acres ; so that the purchase 
money of this grant, if it remained in the office 
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after this period, as testified by Mr. Bretnar, Ji;y;«J«*; 
would hare cost the grantee but 100 dollars. "^^^s,^ 

«-» 'ill Thompson aad 

It has been ingeniously argued, that the clause **$*" 
of the act of 1794 makes this grant void ; for it *'*^' 
enacts, that where any warrants h&ve been issued 
previous to the passing of this act, if any deputy 
surveyor, in locating them, shall knowingly and 
wilfully comprehend, within the limits, of any 
such location, any plantation or tract of land be* 
fore granted, without noting the same ; and if the 
same warrants shall be hereafter carried into 
grants, where there are any grants for land rK>w 
actually made out, sieved, and ready to be ;^de* 
Uvered, which plats or grants comprehends, with-» ^ 
in respective limitsi, any plantlttion or tract of 
land before granted, witibout ^e same being 
marked and noted, it shall l>e lawful for any pro- 
prietors of the plantation or tract of land so be- 
fore ' granted, or any other person interested 
therein, to bring his action of trespass against 
the grantee of the subsequent grant, which com- 
prehends the prior one, or any part thereof, his 
heirs or assigns, or any or all of them ; and on ln» 
substantiating by proofs to any disinterested Court 
and Jury, within whose jurisdiction the land lies, 
that his land, or part thereof, is actually compre- 
hended in the shbsequent, a verdict shall be 
found in his favour, and the Court shall declare 
the subsequent grant, and every part thereof, to 
be fraudulent and void to all intents and pur- 
poses. 
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coMTMsu, The first requisition of this act is, that the de* 
y^/^ putj surveyor, shall knowingly and wilfully com- 
^'^''SiSS*** preheud, within his survey, any tract, or part 
''"'* thereof hefore granted, &c. but on the trial no 
such proof was given ; it was highly presumable, 
indeed, that in such an extent of land as 10,000 
acres, there were some plantations or tracts of 
land formerly granted ; but we must not go on 
presumptions, particularly when the act makes it 
an indispensable and legal circumstance to be 
proved, and when an individual is to be disseized 
of his freehold under such proof; and although 
from the plat ofresurvey, a number of plan ta- 
* tions, and tracts of land, are there represented 
as included in the plaintiff's survey, yet there 
was no proof that any of them were settled in 
1787, when the plaintiff run out his land, and, 
therefore, if they were only in woods, they were 
most likely to be unknown, or unobserved by &e 
deputy surveyor. 

The second point which I shall observe upon 
in this clause is, that the present defendant was 
authorized to bring his action against Ae pre- 
sent plaintiff, if he had had any wish or intention 
of avoiding the present plaintiff 's grant; instead 
of which, he has submitted quietly to the claim 
of the plaintiff^ from the year 1787 to the year 
1800, when he took out a grant which lies with- 
in the boundaries of this great survey : has he 
not then waived his right, after permitting the 
. plaintiff to remain in undisturbed possession for 
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thirteen cmt fourteen years, of receiving any Jjj^''^*»'*» 
benefit under this act, as he never brought his ^^^^-w 
action against it ; he has, therefore, not pursued others 
the directions of the act to nullify this grant, and . 
therefore it must still be considered as good and 
rali^. 

If then the plaintifF^s grant is good, he must 
have the benefit of this act v^^hich the defendant 
has adduced in his favour. Now it appears that 
the defendant ran out an additional tract to his 
own old tract within the limits of the plaintiff's 
big survey; how then can the grant of the de- 
fendant, for this additional tract be valid, until 
the plaintiff's grant be avoided ? he must fail in 
establishing the legality of his additional grant 
by the very law by which he insists on the inva- 
lidity of plaintiff's grant; for if the plaintiff's 
grant, by taking in his (defendant's) plantation, 
is void, so must his (the defendant's) also be 
void, since it is comprehended within the boun- 
daries of the plaintiff's land ; for the act says, 
that if the plaintiff prove that his land, or any 
part thereof, is actually comprehended in the 
subsequent grant, a verdict shall be found for 
the plaintiff The plaintiff's grant had not been 
declared null and void, but, on the contrary, had 
been repeatedly recognised by the Legislature 
as a legal grant, though so long remaining in the 
public ofiice, .and he did prove that defendant 
had actually run out part of his tract. But the 
plaintiff's does not rest on this alone, for it is sup- 

YQL. n. 2 2 
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coLVMBu, ported bj the Common Law of the land, whic^ 
^^N^^^ make& every junior grant of course null and void 
'^^"JKS "^ The defendant then, I say, not having proved 
^ what is provided to be proved by this act, and 
not having brought his action to set aside the 
grant of the plaintiff, and plaintiff being in posses- 
sion of the grant, and of the .c^nd, as proved by 
the witnesses, it is impossible for him to prevail 
in the defence he has set up. By the act of As- 
sembly, of 1784, the governor, and five of the 
privy council, had a right of hearing and deter- 
mining caveats; and when the council was abolish- 
ed, the same power was vested in three commis- 
sioners. If then the defendant had found bimself 
aggrieved by the running of so large a tract of 
land as 10,000 acres, why did he not apply to this 
tribunal, which had been erected for the express 
purpose of giving relief in such cases in the first 
instance, and have prevented the plaintiff from 
obtaining a grant therefor ? No one who will in- 
spect the plat of the plaintiff, but must be convinc- 
ed that it was not done at night, or in a private 
manner ; the line trees are so ntimerons, and the 
courses so straight, that it is impossible it could 
have been done so privately but that some of the 
persons, whose plantations are included within the 
lines, must have known of the survey— F«gifaii/i6i« 
et non dormientibus subvetiiunt leges. l£y therefore, 
these persons who complain of being thus ag- 
grieved, did not resist so large a survey in limine^ 
as inimical to their rights, under the caveat acts, 
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Rauser. 
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and have neglected, under the act of 1794, to en- Colombia, 

G ^ '^ May, 1818. . 

dearour to set aside the grant of the plaintiffs, v^n^^^/ 
but have waited until the grantee and his sons are otiSS "^ 
dead, who could have thrown a light on this_ 
subject, and explained, satisfactorily perhaps, 
how they came possessed of the grant ; I say, 
their dilatory conduct raises a distant presump- 
tion, that all is not right on their part, and they 
do not deserve the countenance or protection of 
this Court. 

The last point I shall consider is, ^^hether, 
when a grant is found in the possession of a plain- 
tiff) the defendant may call on the plaintiff* to 
show how he come by his grant, and whether he 
has paid the purchase money for the same ? 1 
believe if this doctrine were to prevail, that very 
few of the descendants of those who have come 
into possession of their lands, after the death of 
the original grantee, cpuld furnish such proof. 
It would not be unlike calling upon a man to 
prove the payment of a debt, although he held 
the receipt in his own hands. Does not a strong^ 
presumption attach immediately to the produc- 
tion' of such a receipt, or of a grant that all the 
pre-requisitions have been duly and legally com- 
plied with ? Certainly it does ; and which no- 
thing but the most positive proof on the other 
hand could overset or destroy. 

The account which Mr. Bremar gives of the 
transaction, it must be remembered, must be re- 
ceived with great caution ; for, first, he was charg- 
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»?• ^ISiB* ^^S * person with fraud after he was dead, and 



TbomiifOD tod 
othert 

r 
Htuser 



after a lapse of twenty odd years : 2d, he wa» 
?{hert swearing in exculpation of himself ; for he, being 
keeper of the grant, was violating bis public 
trust, since he was most positively forbid parting 
with the grant, un,til the purchase money was 
paid into the public treasury* (See J3. A* 1 787.) 
If then a man, after having been in possession of 
a grant to himself, or his ancestor, and for such a 
length of time, could have it rendered void by 
such testimony; no grant in the state, of the age 
of this, and where the grantee and all his sons 
are dead, could, I apprehend, stand the scrutiny. 
I am,therefore,decidedly of opinion, as I was at 
the trial, that the plaintiff ought to recover, and, 
therefore, there ought to be a new trial. 

Colcock^ JVoit^ and Cheves, J. concurred* 
GariU^ and Johnson^ J. dissented. 
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Lewis M. Ater, Administrator, against L. S. Hat. 



GdLUMBLA». 
May, 1818. 



Ayer 

▼. 
.Hay. 



This was a sum. pro. to recover of the defendant - 

Where a person 

the sum of 30 dollars upon the following letter : "I fn~?oTay"a^oc" 
will raise the money by subscription if I can ; and teod'a^pJ^rU^' 

, son who if Bick. it 

if not, I will pay it." This, it appeared, had JeJukiig""* S 
been written on account of a poor sick woman, *'"'*'*°'^ • 
whom a Doctor Bryan had refused to attend un- 
less some person would become security for the 
above sum. 



The opinion of the Court was delivered by 
Mr. Justice Grimke. 

The Court below had, on the authority of Ste- 
phen Ramsay &r Co. vs. Winn^ nonsuited the plain- 
tiff^ considering it as a nullum pactum^ being the 
assumption of one to pay the debt of another, 
without any consideration. But, in my opinion, • 
this case is very distinguishable from that, inas- 
much as that debt was due before the note wa& 
given, and there was no consideration whatever 
to the payee, who had undertaken to pay that, 
debt. But in the present case no debt had yet 
been incurred when the defendant promised to 
pay the 30 dollars, and it was upon a good con- 
sideration, for the service had been proved to 
have been performed by the doctor. This, there- 
fore, must be considered as an original under- 
taking on the part of the defendant, and for 
which he is liable : and to this poijat it is laid 



366 



REPORTS OF JUDICIAL DECISIONS 



Columbia, dowii ill Cfo. EUz. 282, and 1 GoubJTs Espinasse. 

May. 1818. ' ^ r f 

^•^N^"^' 188, that where the service had been done at 
J the request of another, it shall be good to sup- 
— — ^ port this action. I am therefore in favour of a 
new trial. 



Cokock, Nott^ Cheves, Gantt^ and Johnson^ J. 
concurred. 
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Walter Taylor against William STURGiNGcyER. 
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Columbia, 
May, 1818. 



. Taylor 
SturgiDfSer. 



This was an action of slander, and the decla- ^here there 
ration contained two counts : the first charged fSeci^tonXw 

good and one bad, 

that defendant said of plaintiff, " he has killed JJcC ifsbSublS"- 
my hogsf' meaning that plaintiff, had stolen de-onT^^*'*^^'!*^ 
fendant's hogs ; and to support this count, a num- Jr^f'^^l^aVes^Yt 

i_/»». iiji_ 1 j.i_ ±. doubtful whether 

ber oi witnesses were called, who proved that they were spoken 

* ^ before or after 

defendant had frequently complained that plain- ^^^^ya, a'^ww 
tiff and others had killed his hogs. The second SLied7' _^ 
count charged the defendant with having said of 
plaintiff^ that " he stole my hogs ;" and to this, one ^ 
Glover was the only witness, who proved these 
words, and, upon being questioned, declared he 
did not know, whether the words were spoken in 
the beginning, middle, or end of February. It 
appeared that the writ was issued on the 14th 
February, 1809, and the words were laid ^s 
spoken on the 25th January. 



The opinion of the Court was delivered by 
Mr. Justice Grimke. 

As to the first point, it has been already fre- 
quently decided by this Court, that where there 
are two counts in a declaration, one good and one 
bad, and the Jury find a general verdict thereon, 
that it shall be applied to the good count. The 
practice which prevails in £ngland of a J ury 
finding, specially on a particular count, has never 
been introduced in this state, and after the nu- 
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Colombia. 
May. 1BI8. 



Taylor 
▼. 
fltDrginQOr. 



merous decisions we have had on this point, this 
Court, I am persuaded, will not easiljlean to an 
alteration of the principle. With respect to the 
second count, it does not appear that the proofs 
exhibited of the time the words were spoken, 
were precise enough to have warranted any ver- 
dict against the defendant. The action was not 
commenced until the 1 4th February, and it was 
the bounden duty of the plaintiff to prove posi- 
tively that the words were spokeii before that 
period ; whereas the testimony of G/ewer was, that 
he did not know whether it was before or after 
that period that he heard the words spoken by 
defendant. If they were used after the com- 
mencement of the suit, unquestionably this action 
could not lie. 

I am of opinion, therefore, that a new trial 
should be granted. 



Colcockj JVottj CheveSy Gantt, and Jofmsofh J- 
Concurred. 
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Allen B. Addison agmnst Danuetl White*. 



.ConovBiit*. 
May,lbl8. 



Addisoa. 
While. 



This action was brought on a note within the "7"T ' 

O la the summa- 

ftummaiy jurisdiction, given by .defendant, paya- t?e p?.?ouff?ave 

ble to Parmer^ who passed to plaintiff. p^'J^^^k^^,*! jfgi 

The defendant made his mark, and there was ac?or Aasambi^K 

to call for tlM|- 

no subscribing witness, so that plaintiff having SJJS. of whSftS 
no other way to prove the note without releasing SlSl?*. "******^' 
Parmer, served the defendant with a notice to de- 
clare on oath at the trial whether or not be gave 
this note. As several cases of this kind had been 
before the Courts, and contradictory decisions 
had been had thereupon, the presiding Judge 
refused to oblige the drawer to be sworn^ that 
it might be brought to this Court, and the point 
finally settled. 



The opinion of the Court was delivered by 
Mr. Justice Grimke. 

I am of opinion that the act of Assembly creat- 
ing this summary jurisdiction, is compulsory on 
the defendant to answer, on notice given, such 
questions as shall be put to him, provided that 
the plaintiff cannot prove his case in any other 
legal way; for instance, if there had been a wit- 
ness to the note, that witness must have been 
produced, and the proof of such witness^ hand- 
writing to the note, if dead, would have been suf- 
ficient, as has been already decided by this Court. 
In the present instance, it did not appear that the 

VOL. II. 3 A 
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Mav, 1816 



cotmu, mark of the defendant could be proved in any 
other manner but by his own oath ; the nonsuit 
must therefore be set aolde. 



Addteoa 
WbHe 



«^"^ 



Colcock^ JSTott, Cheve$^ Chntt^ and Johnson^ h 
concurred. 
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William Hobso^t against John Humphries. 



Columbia, 
Maf, 181S. 



Hobsoa 

V. 

Humphries. 



This was an action of assumpsit to recover 100 — — 

* Misrepresenta- 

dollars, which plaintiff proved, by three wit.^S,e*S' ™V? 
nesees, that defendant had promised him, if he, a jury, after 

' ^ ' tbey have brought 

would ride out and show him where a certain may!'*uDd'eT^lh!; 
family of negroes was, and that he (plaintiff) "freatkUmeidT 
came to defendant's house, for the purpose of TOde^^it*'*uch"» 
going to show these negroes. The defendant re- 
plied in evidence, that when the plaintiff offered 
to show these negroes to the defendant, that the 
defendant said, he had heard of a family of ne- 
groes in Newberry answering this description, 
and that he supposed they were the same : that 
plaintiff replied to this, that these were not the 
negroes, and that the family inquired of by de- 
fendant were more than 100 miles distant, and 
that if defendant would not give him that sum, he 
knew a man that would, for the information he 
could give relative to them. T^iat afterwards 
plaintijfT came to defendant's house, for the pur- 
pose of going to show the negroes, which he then 
stated were in Newberry, and which proved to 
be the same which defendant had discovered 
before : defendant, ther^ore, refused to go with 
plaintiff, or to pay him the 100 dollars. 

It appeared, from the report of the Judge, that 
the Jury first brought in a verdict of 12 dollars, 
and, upon the suggestion of the plaintiff's coun- 
sel, that that pum would not carry co^ts, t^e Jury 
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was permitted to retire, and then returned with 
a verdict of 1 2 dollars 75 cents. The present 
motion is, therefore, for a new trial ; 1st, Be- 
cause the plaintifiTs demand was bottomed on 
the false representation which he had made to 
the defendant, and which induced the defen- 
dant to enter into the agreement with him; 
and, 2d, Because the Court permitted the Jury, 
upon the suggestion of the plaintiff's attorney, to 
retire and re-consider their verdict. 



The opinion of the Court was delivered by 
Mr. Justice Grimke. 

With respect to the first point, it appears that 
the plaintiff^ knowing where a certain family ci 
negroes was, proposed to show them to the de- 
fendant, upon his paying him 100 dollars; and 
that in offering this contract to the consideration 
of the defendant^ he endeavoured, in the first in- 
stance, to mislead the defendant, assuring him 
that the negroes were not in Newberry, but 100 
miles off It is proper and necessary that every 
party wl^ enters into a contract, should do so 
with the utmost fairness and good faith, and that 
wherever any fraud or concealment of any cir- 
cumstances is practised by either party, it vitiates 
the contract. In the present case this attempt 
was made by the plaintiff; for when the defen- 
dant informed him that he had heard of such ne- 
groes answering this description, the plaintifTen- 
deavoured to persuade him these were not the 
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negroes he was inquiring about, when in fact it 
turned out that these were the very negroes he 
was in search of, and this the plaintiff himself 
acknowledged afterwards, and that thej were in ' 
the very district in which the defendant had in- 
formed him thej were, as he understood. I am 
therefore of opinion that the plaintiff was not 
entitled even to the trifling sum which the Jury 
have given him, and that there must be a new 
trial. On the 2d ground, I have no doubt that 
the retiring of the Jury, and the amending of 
their verdict, was consonant to the uniform prac- 
tice smd usage of the Courts, and that great in- 
justice would frequently be done, where the 
Jury are mistaken, unless they had an opportu- 
nity of rectifying, under the eye of the Court, 
such error as they have committed. 



»7» 



Columbia, 
Mayt 1618. 



Hobioii 
Httinphriet. 



Colcockj JSott^ Cheves^ and Gantt^ J. concurred. 
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COLDJItlA, 

May. 1818. 



Manains 
Norwood. 



Mark Manning against Zachariah Norwood* 



": 7 This was an action of assnmpsit for a breach 

A person who ^ ^ 

iSiJS aitb«"/fS of warranty in not returning a negro, (JSTed,) hired 
»"w!SJJi»*°tS"** ^y defendant of plaintiff^ and for damages sus- 
KpLjSl tained by loss of labour, &c. The facts proven 
bailee liiaii not be werc, that defendant hired the negro of Mrs. 

permitted to put ' ^^ 

w£>S* T'J'Je" Mannings upon condition that her husband, the 
wJ"tbe Ve"I^ P^^''^*'^' agreed to the bargain. The plaiatiff 
ISfupu'^d^re^ce did agree to it, and defendant took the negro to 

a title In a third ^ ■■ , . mi • 

JSTbiirtg^wiio- ^"^®*^^^' but never returned him. The price 
{^"dUS aof t^' agreed on was five dollars for the trip to Charles- 

naot, the latter -Tii-inl 

to dSSu^'tteu^ ^^^' '^^^ ^^^ dollars were paid by the defend- 
a.ofhi«i,«pr. ^^j The witness who proved the demand of the 

negro, after the defendant returned from Charles- 
ton, in 1806, also proved that the defendant said, 
" what a damn fool he must be, who would not 
take such a negro to Chester for half his value." 
It also appeared in evidence, that the plaintiff 
had possession of the negro for sixteen years. 
The witness understood the negro was to he re- 
turned on the return of the defendant from 
Charleston, and that he was worth about 500 
dollars. The action was brought in 1814. The 
defendant then offered to prove that the person 
who was Mrs. Manning was not the plaintiff's 
wife, but the wife of one WilUam H^eron^ and that 
the negro.was the property of Mark Williams, of 
North Carolina. But this -was not permitted by 
the presiding Judge, on the ground that the evi- 
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dence was irrelevant to the point in issue. The 
Jury found a verdict ' for the plaintiff for seven 
hundred and seventy-four dollars and seventy 
cents. The defendant now moves for a new 
trial, on the following grounds : 

1st. That the Judge mistook the law in reject- 
ing the testimony, which went to show that the 
woman with whom the defendant contracted was 
not the wife of the plaintiff. 

2d. In rejecting the testimony which went to 
prove that the negro was the property of Mark 
WiUiaras. 

3d. In stating to the Jury that although they 
could not give the plaintiff a verdict for the wages 
of the negro, but in this form of action they could 
give damages over and above the value of the 
negro, commensurate to the injury sustained by 
the plaintiff by the loss of labour. And, 

4th. That he mistook the evidence, in saying 
that the contract was proven to have been made 
before the action brought. 

It was contended on the part of the defendant, 
that if he had been permitted to prove that the 
woman, with whom the contract was made, was 
not the wife of the plaintiff, that that would 
have destroyed all privity of contract betwejen 
the plaintiff and defendant, and, of course, have 
defeated the action; and that by proving that 
the property of the negro vas in Mark WiUiams^ 
the contract would have enured to his benefit ; 
that damages ought not to be recovered in this 
action for the loss of labour, for the defendant 
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might again be liable for the wages af the negr» 
in another action brought to recover them, to 
which action this verdict could not be pleaded 
in bar. 



The opinion of the Court was delivered bjr 
Mr. Justice Colcock. 

On the first ground, I held it immaterial whe- 
ther the person with whom the contract was 
made was the wife of the plaintiff or not; because 
tiie contract was afterwards confirmed by the 
plaintiff himself, and the money actually paid to 
him. It then became bis contract : and there is 
such a privity between the plaintiff and defend- 
ant as will support the action. 

On the second ground, I am of opinion that 
defendant having hired the negro of the plaintiff, 
he thereby acknowledged his right of property, 
and that he cannot now be permitted to question 
it. There is a strong analogy between this case 
and the case of a landlord and tenant : it is a 
universal rule, that a tenant shall not be permit- 
ted to set up an objection to the title of his land- 
lord under whom he holds. This is not a mere 
technical rule, but one founded in pubKc conve* 
nience and policy, Strange^ 818; 1 Modern^ 411; 
Lord Raymond^ 1550: and in my mind, the prin- 
ciple of policy and convenience applies s^ 
strongly, (if not more so,) to personal as to real 
property ; possession is prima facte evidence of 
a right In this case, the long possession wae 
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more than prima facie evidence; for, except as ta 
minors, it was'such as would have established a 
complete title in the plaintiff. Possession being 
so important, such an artifice cannot be permit- 
ted to divest one of it. Again, as a rule of pub- 
lic convenience and policy, it should apply ; for 
otherwise no degree of human prudence or fore- 
3ight would be sufficient to protect the rights of 
our citizens. In fact, to permit the defendant to 
question the right of the plaintiff, would be to per- 
mit him to take advantage of his own wrong, in 
the fullest extent ; but I conceive it might |)e ad- 
mitted, without prejudjc^ to the ca^e, that the 
negro was not the plaintiff's, for the action is 
for a breach of warranty ip not rieturning him. 
The negro, however, was the plaintiff's. On 
the third ground, I am of opinion that the charge 
of the Judge was correct; the Jury were bound 
to take into consideration the Joss of the labour 
of the negro. It constituted as just and lega) 
a ground for damages as the value of the negro? 
and is inseparably connected with it. The ac- 
tion is assumpsit for a breach of warranty, and 
the immediate injury resulting from this breach 
was to be compensated ; for the loss of the negro 
involved the loss of labour. I take it for grant- 
ed,* that the Jury were satisfied with the testi- 
mony of the witness, who said, he understood 
the negro was to be returned ; but if that evi- 
dence had not been given, I, am of opinion 
that the hiring for ^ particular purpose, implied 
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coLOMWA. a warranty to return the negro, when the pwr- 

^^N^*^ pose was answered, or in a reasonable time. 

„ " The demand was made after the defendant re- 
Norwood. 

» turned from town, and no reason assigned why 
the return was not made. On the last ground, 
I think the testimony conclusive. The demand 
was proven to have been made in 1806. The 
hiring was then acknowledged, and the money 
paid; the action was not brought until 1814. 
It is, therefore, clear that the cause of action 
did exist before the action brought. Upon the 
whole, I think the plaintiff entitled to recover. 
It is obvious, that the defendant had ^entered 
into a combination with the pretended owner of 
the negro, to gain the possession of him : he re- 
sorts to a most dishonourable mean of accom- 
plishing his object; and his own expression, 
*' That he would be a d — n fool, who would not 
carry a negro to Chester for half his worth," 
leaves no room to doubt that he was remunerat- 
ed for the fraud. I am, therefore, against the 
motion. 

Grimki^ Bay^ •A^o//,sand Johnson^ J. concurred. 

Cheves^ J. dissenting, delivered the following 
opinion : 

In this case I do not concur with my brethren. 
The pleadings have not been before us, but I 
understand one of the averments fn the declara- 
tion to be, that the negro was the property of the 
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]piaintiff; because, from the report of the presid- 
ing Judge, it appears the plaintiff went into 
evidence of long possession to establish his title, 
and the Judge charged the Jury in estimating 
their damages, that they should find his value as 
a part thereof — and the Jury found accordingly. 
But if the pleadings did not contain this aver- 
ment ; if the plaintiff gave evidence of his title, 
and the Court charged the Jury that they should 
give damages as if the title were in the plaintiff 
by giving damages for his value, and the Jury 
actually gave his value ; as it regards the pre- 
sent question, the icase must be the same. The 
defendant offered to give evidence, that the ne- 
gro did not belong to the plaintif!^ but to another 
person, which was rejected by the Court; and 
this is a motion for a new trial, on the ground 
that this testimony should have been received. 
There are other grounds relied, upon, but I will 
only consider whether the defendant ought not, 
under the circumstances of this case, to have 
been permitted to prove the title to the negro to 
be out of the plaintiff.^ If the plaintiff averred 
in his declaration that the negro was his pro- 
perty, in an action in which damages was the 
object, this was a material averment, and ought 
to have been proved by him ; evidence was, in 
fact, given by him to support it : and can it be 
possible, that, on a point which it is essential 
the plaintiff should prove, and on which he ac- 
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tually gives evidence, the defendant shall not be 
perniitted to give evidence in reply? Can the 
very same damages, all other circumstances be- 
ing equal, be justifiable where the article is, and 
where it is ^pt, the property of the plaintiff? 
Can it be so'^material, that it ought not to be 
submitted to the Jury for their consideration? 
Can it be possible for the Court to charge, that 
the J ury should give damages for the value of 
the property, which can be founded only on the 
plaintiff's being the owner of the negro, and yet 
the defendant be denied the right of giving 
evidence to show that the plaintiff was not the 
owner of the negro ? Can it be equitable or 
legal that the plaintiff should recover in this 
action the value of the negro, as the value of 
the negro, to which in no form of action, and un- 
der no circumstances that I can imagine, can he 
be entitled, but on the ground that he is really 
the owner; and yet the defendant be denied the 
opportunity of controverting the fact ? Yet the 
affirmative of all these questions must be ad- 
mitted to be right, if this verdict be permitted 
to stand. It appears to be a necessary pre- 
sumption, that the declaration contained an 
averment, that the negro was the property of 
the plaintiff; because he could not otherwise 
have claimed damages for the value of the ne- 
gro. It is certain, the presiding Judge did 
charge the Jury to give damages for his value ; 
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it is certain, the Jury did give damages specifi- 
cally for his value ; and it is certain, the defend- 
ant was precluded from giving evidence that the 
plaintiff was not the owner of the negro. I 
think, then, it is very clear, the evidence ought 
to have been received; and, therefore, that a 
new trial ought to be granted. 
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Archibald Boggs and Nanct Boogs, by their 
^: Guardian, Joh\ Morror, against Alexander 



Huniltoo. 



Hamilton^ Ordinary of Abbeville District 



ifaoordinanr. This was a special action on the case, for 

•n srantiiig let- a ' 

^r'lIllfiMtoto omitting to take an administration bond. 

■ecuritf, u the Thc circumstanccs of the case were as follows : 

Isir direeti, be 

iSS5?irfai? On the 28th day of January, 1803, the defendant, 
terjrted lathe ei- being Ordinary of Abbeville District, granted 
boYd^d^lii- letters of administration to his son, WilUam Ha- 

ty from the ftdmi- ., - , « r» t i 

JlJJu'JS'*UriSdi ''w**^'*^ ^^ t*^^ estate of J^^gg^j deceased. 

2""idemSty to Thc cstatc was sold shortly afterwards, by di- 

hiouelf . it is not ^ ^ . . . 

tai**diS!S"iSd rection of the Ordinary, but no administration 
n^'^i'i^Mib? bond was taken until March, 1806, or 7. A bond 

llty to pwtiet in- 

**3Sfiouihthe ^^"^ *"^" taken, bearing cotemporaneous date 
Si^Vbond^Md with the letters of administration, with Alexander 
pttj^^S^^^S'- Hamilton and Andrew Hamilton^ sureties. That 
Te°rirthe'^e- boud had bccu put in suit, and a {udfi:ment reco- 

dFtgaliMttheOr- * ^ JO 

hiiS; My ^ vered on it for 4237 dollars ; on which an exe- 
S?.''* "*" cution had been issued, and 1820 dollars 26 
cents made by the sale of their property, and the 
Sheriff had made a return, that the defendanti^ 
had no other goods or chattels, lands or tene- 
ments, on which he could levy the balance of the 
money. It further appeared that the surety was 
sufficiently ample at the time the bond was ta- 
ken, but had become insufficient afterwards. 
The count in the declaration on which the plain- 
tif& principally relied, was that which charged 
the defendant with not having taken the' bond at 
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the time the letters of administration were grant- 
ed. The several grounds of defence springing 
out of this statement of facts, which were relied 
on in the Circuit Court, will appear in the opi- 
nion below, and need not be stated here. The 
case was tried before Mr. Justice Nott^ at Ab- 
beville, at the Spring Term, 1814, who was of 
opinion that none of the grounds were sufficient 
to exempt the defendant from liability, and so 
directed the Jurj; who, pursuant to those di- 
rections, found a verdict for the plaintiff^ for the 
balance of the judgment recovered against the 
administrator, which remained unpaid, with in- 
terest thereon. ' 
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The opinion of the Court was delivered by 
Mr. Justice Nott. 

There are no less than ten grounds taken in 
this case for a new trial, but they may all be 
comprised in the following : 

1st. That the Ordinary is a judicial officer, and 
therefore not liable for any act done in his offi- 
cial capacity, unless he acts corruptly. 

2d. That the act of 1789, under which it is al- 
leged he is liable, does not require that the ad- 
ministration bond should be taken at the time of 
administration granted ; and therefore, if taken 
at any subsequent period, it is sufficient. 

3d. That as the pUintifis accepted the bond 
which was taken, and brought suit o^ it against 
the administrator and his surety, it was^ a 
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waiver of their right of action against the Ordi- 
nary. 

4th. That although it did appear that the 
' plaintiffs had sustained a loss by the devastavit of 
the administrator, yet it did not appear that it 
happened in consequence of the omission to take 
the bond at the time of administration granted, 
and therefore the Ordinary was not liable. 

This is, perhaps, the first action of the kind, 
that has ever been brought in this State, and has 
been properly stated to be of the first impor- 
t^npe, as it regar4s the interest and character of 
the defendant; but more important, as it regards 
the public. It will be a leading case on the sub- 
ject which it embraces ; and in the decision is in- 
volved not only the interests of all the Ordinaries 
throughout the State, but also those of creditors, 
widows, and orphans. It therefore requires, and 
has received, all the attention which its impor- 
tance deserves. 

1st. It is admitted that the Ordinary is a judi- 
cial officer ; and if any doubt has heretofore ex- 
isted, it has been reinoved by a decision in the 
case of the Ordinary of Marion District It is also 
admitted, that, by the Con;imon Law, a judicial 
officer is not liable for any act done in his offi- 
cial capacity, unles3 he has acted corruptly. 
But where an act of the Jjegislature enjoins or 
prohijt^its any particular act to be performed by 
a public officer, for th,e periformance or non-ppr- 
form^ce of whiph it is expre^Iy deplajred he 
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. tshall be liable io an action, perhaps it is not ne« ytn^^tlt 
cessary to inquire whether the act is of a judi- '-^'^^"^^ 
cial or ministerial character ? And it must be „ x- 

Hamnton. 

admitted that a judicial officer may have many "7T^~~5^ 
ministerial duties to perform. The office of Or- r/^Siffi- 
dinary partakes very much of that mixed cha- 
racter. And surely the taking of an administra- 
tion bond is a mere ministerial duty : it requires 
no exercise of the judgment; it is a duty posi- 
tively enjoined by an act of the Legislature, in 
which he has no discretion, and for the neglect 
of which, it is expressly declared, he shall be lia- 
ble to be sued for the damages arising therefrom^ 
by any person interested in the estate. (P. L» 
494.) There is no doubt, therefore, that the 
Ordinary is liable to an action for such a neglect 
of^uty, if the Legislature is competeat to make 
bim so. 

2d. The next inquiry is, was the Ordinary 
gttilty of such neglect of duty, in not taking the 
administration bond at the time the administra- 
tion was granted; or was the taking of it three 
or four years afterwards, a compliance with th^r 
requisitions of the law ? The act is in the fol- 
lowing words : " Every administrator shall, in 
open Court, when letters of administration are 
granted to him, take the following oath, or affirm- 
ation : [here follows the oath ;] and such admi- 
nistrator shall also enter into bond, with good se- 
curity, to be approved by the Court, in a sum 
equal to the full value of the estate^ with the 

VOL. jn, 3 C 
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condition following: [here follows the condi- 
tion :] which bond shall be made payable, &c. 
And if the Justices who were present at the time 
of granting letters of administration, or the Ordi- 
nary of the District, as the case may be, shall 
fail to take bond and security as aforesaid, he 
shall be liable to be sued for all damages arising 
from such neglect by any person or persons in- 
terested in the estate." Now although that part 
of the act which relates immediately to the tak- 
ing of the bond, Jdoes not, in so many words, 
say, that it shall be taken at the time administra- 
tion is granted, yet, when taken in connexion 
with the preceding and subsequent claiises, it 
seems to be so necessary an inference, that I 
could not suppose there would have been two 
opinions on the subject. The part which relates 
to the Justices of the County Court is conclusiFC. 
It will be recollected, that at the time this act 
was passed. County Courts existed in all the Up- 
per Counties in tbe State. The Judges of those 
Courts performed the duties of Ordinaries. It 
was well known that all the Judges of the Coun- 
ty Courts could not be present always. Those 
only, therefore, who were present at the time of 
granting administration, are made liable for neg- 
lecting to take the bond. It follows, then, most 
tjonclusively, that they are made liable for not 
taking it at the time. This construction not only 
comports with the letter, but with the object and 
policy of the law ; and no case can be more il- 
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lustrative of that priticiple, than the one now 
before us. The estate was sold, and the money, 
perhaps, wasted, or applied to the use of the 
administrator before the bond was given ; and is 
it not preposterous to require, t^at a bond shall 
be taken for the faithful performance of duties, 
long after the time the duty has been performed, 
or the breach committed, which it was intended 
to prevent? This hond^ like every other, could 
only take effect from the time of delivery. It is. 
prospective in its provision, and cannot be re- 
trospective in its operations. If, therefore, such, 
delay is allowed, the very object of taking se* 
curity may be defeated before the bond is enter- 
ed into. Besides, the Ordinary has no means 
by which to compel the administrator to enter 
into bond after letters of administration are 
granted. His only security is in withholding the 
letters of administration until the bond is given.. 
The bond in question, then, cannot be consider- 
ed as an administration bond. It might, perhaps, 
be good, as a bond of indemnity, to the Ordi- 
nary, and even that is questionable ; but his 
liability had already attached, and could not be 
removed by taking the bond afterwards. 

3d. This brbgs me to the third question :l ta 
wit, '^ whether the plaintiffs, having accepted 
of this bond, and brought suit on it against the 
administrator and his security, was a waiver of 
their claim upon the defendant? It may here 
be remarked, that there was no evidence that 
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the plahitiffii had accepted of this bond, other 
than that an action had been brought upon ft. 
But it had been delivered to their guardian hj 
the Ordinary as an admfnistration bond. It ap» 
peared fair upon its face, and it was not known 
at that time, that it was not genuine. The plain- 
tiffs then also were, and still are, minors, and 
their interest could not be compromitted bj an 
act of their guardian. The bond was taken by 
the Ordinary, and not by the plaintiffs or their 
guardian. The action was brought by tus con- 
sent, and in his name, and for his benefit. There 
is nothing, therefore, in that transaction by which 
he can be exonerated. 

4th. It only remains to consider the fourth and 
last ground for a new trial. And here it is coo- 
tended, that the defendant is not liable for neg- 
lecting to take an administration bond, but for 
the damages resulting from such neglect. And 
it is somewhat triumphantly asked, could he he 
sued immediately on granting administration, if 
no bond had been taken ? And if he could not) 
it is concluded that he is not answeraUe, unless 
it be conclusively shown that the damages actu- 
ally resulted from that dmission. But admitting 
that he was not liable immediately, the conclu- 
sion drawn from it does not follow. Bj omitting 
to take the bond and security as the law directs, 
he became security himself, and became liable 
in the same manner, and to the same extent, as 
the securities to the administration bond would 
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have been, had one been taken. They coald £p'™"'. 
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not have been sued immediatelj after having 
entered into the bond ; nevertheless they became 
immediately responsible for any devastavit that ' 
the administrator might commit whenever it 
should happen. The Ordinary incurred the 
same degree of responsibility; and although it 
does not clearly appear that the damages sus- 
tained by the plaintiffs did actually result from 
this neglect, the law will presume it. The mo- 
tion for a new trial, therefore, cannot prevail. 
But in addition to the motion for a new trial, is 
one in arrest of j udgment, on the following 
grounds : 

1st That it is not stated in the declaration, 
that the defendant acted corruptly. 

2d. Because the act under which he is sued 
is not set out with sufficient certainty in the de- 
claration. 

The first objection has been substantially an- 
swered in considering the motion for a new trial. 
If the defendant is made liable by the act, whe- 
ther he acted corruptly or not, such an allega- 
tion was unnecessary ; even in a criminal case 
it is sufficient to set out the offence in the words 
of the act by which it is created. 

2d. The second ground is equally untenable ; 
there is but one act on the subject. It was suf- 
ficient, therefore, to state,' that he acted con- 
trary to the act in such case made and provided 
generally, as it is stated in the declaration, with- 
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g^vMMA, out mentioning any particular act. The motion 
in arrest of judgment, therefore, must also be 
refused. 




GrimkS^ Bay^ Johnson^ Cheves^ and Gantt^ J. 
concurred. 
Colcoch^ J. dissented. 
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Denton and wife against Joshua English and 

WIFE. > „ „j- ., 

EnglUli St wife. 

This was an appeal from the decision of the — 

Ordinary of this District on several papers pur- th?°cR5i^~" 
porting: to be the last wills and testaments ofdiTiwi'^'sewii 

Mr 9 wills, all in his 

fVilUam Fiizpatrick, neither of which did the Or- SrSiiKdilS; 
dinary allow to be proved as his last will, but date of which ww 

V . -t not completed: 

decreed that he died intestate. Upon this de- i^^te'^jSc*? 
cree the plaintiffs filed their suggestion, and so jarM^rded 
submitted the case to be tried by a Jury, agree- ^^eT* 2^*51 

/•A 11 mi ^ • 1 IT been formally cx- 

ably to the act of Assembly. 1 he trial was had ccuted. 
before Mr. Justice Grimki^ the report of which 
is as follows : 

The facts proved in the case were, that the 
three wills produced were in the handwriting of 
William Fitzpatrick: all of which were drawn 
with correct technical accuracy; all of which 
had in them the usual clause of revocation, and 
declaring that to be his last will and testament ; 
all of which had also annexed to them the usual 
form of signed, sealed, published, and declar- 
ed, &c. as his last will : but beneath which there 
were the names of no witnesses, nor were any 
of these three wills signed or sealed by WiBiam 
Fitzpatrick; one of the wills was dated in 1802, 
another dated in 1806, and a third dated one 
thousand eight hundred and --^; upon the back of 
the will of 1806 was written, " void,'' but which 
was proved not to be the handwriting of WiUiam 
Fitzpatrick ; nor was it proved who wrote it, nor 
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ui^!mt w^^w it was SO eDdorsed. This was all the evi- 
dence in the case; and I charged the Jurj, that 
there were three points for their consideration ; 

1st Are an J of these papers good as a will? 

2d. And if anj or all are good wills, which is 
the last ? 

3d. Are there any circumstances which go to 
destroy the validity of said last will ? 

1st With respect to the first point, I observed 
to them that either of the papers produced was 
a good will for personal property, for the law 
did not require that a man's will, by which per- 
sonalty passed, should have either a date; or a 
witness to it, or the signature of the party making 
it, or that it should even be written in his own 
handwriting: but if it were written in another 
man's handwriting, it became then necessary to 
prove that the person who wrote it, did so by the 
desire of the testator ; that in the present case, 
William Fitzpatriek had written these papers with 
his own hand, and had begun each of them with 
a formal declaration of, " I, William Fitzpatriek^ do 
hereby make this my last will and testameuf 
i stated to them that it had been the law of this 
country for more than a century, that a man's 
writing his name at the top of a will of personal 
property, was considered as a signing of the 
same; for it was immaterial whether the name 
was put at the bottom or the top of such a pa- 
per, since it would thoreby show whose will it 
was, and would remove the difficulty which must 
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necessarily ensue if the name of no person was Ma^^'JJJJ* 
mentioned in the will to show who was the tes- 
tator; that the testator in this case had gone 
further than the law required to make his will 
a legal one, by writing it in his own hand, and 
by putting his name at the top of it; that the 
law was very clear on this head of either of these 
wills being good and Wgal, in the condition in 
which they were. I stated to them also upon 
this point, that there was no proof whatever 
that any undue or sinister practices had been 
made use of by the plaintiff's wife to procure 
these wills to be made in favour of herself or* 
her child, and there was no suspicion thrown 
out of the testator being insane at the time 
that either of these wills were made ; that it was 
true, testator had made a fourth will in 1808, 
which hgid been tried before the Ordinary, and 
on which occasion it had been sufficiently prov- 
ed that he was non compos at the time of making 
said will, and which had therefore been set 
aside; that much stress had been laid by the 
counsel on the circumstance of these wills being 
in the possession of the plaintiff's wife at the 
death of Fitzpatrick^ insinuating thereby that she 
might have possessed hetself of them in an undue 
manner; but I stated to the Jury, that this ob- 
servation ought not to have any weight on their 
minds, when they recollect that plaintifl& lived 
in the house with the testator, and that a man's 
house was the proper place of deposit for hii^ 

V«L. II. 3 P 
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coLvmu. papers, and particularly of those of as great coti^ 
sequence as bis will. Having shown them, that 
either of these wills were good in law, I proceed- 
ed to state the second ground for their consi-^ 
deration^ 

2d. 1 told them that the will of 1802 must be 
laid aside altogether, for there being ariother 
dated 1 806, and with a ^clause of revocation in 
it, the last will must have the preference : that if 
the question was respecting these two wills onlj, 
the point of dispute would soon be adjusted by 
referring to their dates : that having got rid of 
the will of 1 802, they would bend their minds to 
the consideration of which of the other two wills 
was the last made. I told them that they were 
^o determine according to the -evidence before 
them, and the plain import of the words, ascer- 
taining the dates; that the will dated eighteen hun- 
dred and — , did seem to signify that the date was 
not entirely concluded, and that the testator had 
intended to add something further to it ; but what 
that addition was to be, was vague and uncer- 
tain. It was so indefinite that it might be filled 
up with any word signifying a date anterior to 
1806, as well as a word posterior to that year; 
that they were not at liberty to presume with what 
date it should conclude, and therefore they could 
only consider it as of the date which it bore 
upon its face ; that it was the province of a Jury 
to determine facts, and not impossibilities; that 
where there are two pieces of testimony, one of 
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a doubtful character, the other plain and posi- 
tive, I did not think they could hesitate to which 
they Should incline. 

3d. 1 stated to them that an objection had been 
made to all these wills, because, as the counsel 
argued, it would appear from the face of the wills 
it was unfinished, and therefore the testator did 
not intend them to be liis last will, but meant to 
abandon them; for if he had an intention of do- 
ing something else to them, neither of them could 
be said to be the last deliberate act to perfect 
«aid will ; and this, they said, sufficiently appear- 
ed, by there being no witnesses, nor the seal nor 
.signature of the testator, and from his writing in 
his own hand, " signed, sealed, published," &c. I 
stated to the Jury that either of these papers 
'Were well drawn technical wills, and were good 
for personal property, without those requisites 
insisted upon of witnesses, or seal, or signature; 
that hundreds of wills were draWn in the same 
way, and concluded in the same manner, without 
their having been impugned, or, if they were so, 
without their having been rejected; tliat the 
whole tenour of the will showed a deliberate act 
of the mind, and when he had closed his word as 
to these wills, they were as much perfected for 
the purpose of conveying personal property, as 
if he had signed and sealed, and had h^d it at- 
tested by witnesses; that it would appear, by 
the legal description of the estates given ih the 
will, and the technical accuracy with which they 
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coLomu. are drawn, that be must have had some know^ 

M^, 181t. ^ 

ledge of what constituted a good will, and what 
were the usual and necessary requisites to taake 
it valid. Upon this ground, therefore, I told 
them, that I did not think this objection could 
prevail ; that there was another objection made 
to the validity of this will, the word *^ void'' be- 
ing written upon it, for the counsel argued that 
this was a revocation of that will— it went to prove 
that the testator bad altered his mind, and 
had declared this will void : that, therefore,'al- 
though it might appear to be the last made as to 
the time, yet it could be of no avail, as he had 
declared it void. I told the Jury, that the law 
upon the subject of revocations was, that so so* 
lemn a deed as a will must be revoked by at 
least as solemn an act of the testator as he had 
made his will ; that this did not appear to be the 
case in the present instance, for there was no 
later will which revoked this. It was, therefore, 
of no consequence that the word " void" was 
written on this will of 1806, as it was not proved 
to be in the handwriting of the testator, nor 
there written by his orders or directions: It 
ought not, therefore, to be considered as a deli- 
berate act of revocation by testator, and, if not 
done by his orders, could not be of any avail. I 
finally stated to the Jury, that there appeared to 
be an uniform desire and constant anxiety in the 
testator to provide for the defendant's wife and 
her child, by the repeated wills he had made in 
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her favour, and that it did appear by them that ^^^/'^^i'^' 
he was determined not to die intestate; that if ^"^/-^-^ 
the Jury assumed the position of the counsel for „ .. ". * 

^ ^ Eoglisli fc wife. 

the defendants, viz. that it was impossible to de. » 

termine which is the last will of those dated 
^ eighteen hundred arid — ," and the other dated 
1806, that then they must decide, that notwith-* 
standing there were three wills produced to 
them, it was his intention to die intestate, with- 
out any wish or meaning that any of them should 
take effect 

I then submitted the whole case to their con- 
sideration, under the three distinct points I had 
made for them in the cause, and to which they « , 
were to apply the evidence as detailed to them. 
The Jury found that the will of 1 806 was the last 
will and testament of WilUam Fitzpatrick. From 
this verdict the defendants have appealed, 1 st. 
On all the grounds taken at the trial ; and, 2d, 
Because the Judge, in charging the Jury, with- 
drew from their consideration whether there was 
not a fair presumption of abandonment of the 
paper of 1 806, to be collected from the lapse of 
4ime between the writing of it and the death of 
the testator, and the word "void" written on 
it; 3d, Whether the word **void" must not 
be regarded as written by the testator, or 
with his approbation, since it was on it when 
it came out of the hands of the plaintiff's wife, 
and she did not account for the manner of its. 
coming there;, and, 4th, Whether the paper 
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cotuMiiA, of 1806 was legally praved to be the last paper 
written ? 



The opinion of the Court was delivered by 
Mr. Justice Grimkg. 

I should not do justice to myself, did I not 
state that the counsel must have totally mistook 
the tenour of the charge I delivered to the Jury : 
they must have interpreted the several obser- 
vations I made on the evidence, as I was detail- 
ing it, for an opinion which was to govern the 
Jury; whereas, after having made my reflections 
on the several parts of the evidence, as they ap- 
peared to me, I left the whole of the facts aris- 
ing out of the evidence for their final determina- 
tion. Neither is this the only point in which the 
brief is incorrect ; for it mentions, on the subject 
of the word ^ void,'' that the witnesses were un- 
able to say whether this was Fitzpairick^s hand- 
writing or not ; whereas Cu^qpper testified that 
he did not believe it to be his handwriting, which 
I think is as strong evidei^ce as is usually given 
in a Court of justice by a conscientious witness, 
which is always deemed sufficient in cases of life 
and death. The brief has also represented as a fact, 
that the word " void" was on the paper of 1806, 
when it came out of the hands of the plaintiff's 
wifej whereas no such fact was sworn to, ttor was 
there any proof whatever when the word " void" 
was first observed on the will. It might have 
been presumed that it was there when she first 
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produced it, but there is a stronger presumption JgJ^™^' 
arising on the other side, that it was not there at "-^^sr^^ 
that period, since it was proved not to be the ^,^^^.^1^^^^^ 
handwriting of Fitzpairick^ and that it can scarce- ■ 
Ij be imagined that she, who had the custody of 
this will, or her friends, would write a word on 
the will, which would have a tendency at least to 
raise ^a suspicion of the authenticity of that will, 
or which might destroy the hopes she had under 
it, and wherein provision was made for her apd 
her son. Having made these observations on the 
inaccuracy of the statements in the briefs, I conr 
elude by saying, that, after a review .of all the 
circumstances of this case, I am confirmed in the • 
propriety and legality of the opinion I submitted 
to the Jury, and of their verdict thereon ; for I 
have no doubt that any of the wills produced on 
the trial, was a good will, and sufficiently exe- 
cuted to make it a legal one, to pass personal 
property, according to the practice of this coun- 
try for more than a century past, and the legal 
decisions which have taken place on that point : 
and, 2d, that the will of 1 806 was, apd ought to 
be, the last of these three wills : and, 3d, the cir- 
cumstance of this will having been left in the un- 
finished state in which it was found, did not vi- 
tiate it; for not one of the numerous authorities 
quoted by the counsel for the defendants, come 
up to the point in this case. All of them were of 
papers intended as minutes or memorandums of 
wills to be made, and vf^hich appeared by some 
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coLviiBii. act of the perBon intending to ma]|Le a will hereai- 

^^'^^'^ ter, or some declaration which went to prove that 

. .. 7-1. L what they had done was not final and couclu- 

BaglUh k wife. ^ 

— :^ give ; whereas Fttzpairiek, in this case, has given 

the best commentary on the effect which the 
papers he wrote as wills were to have: he 
himself has given a construction to them, which 
cannot be mistaken ; for if he had not consider- 
ed the wills of 1802, and 18-*, as perfect and 
legal wills, and that there was no occasion to add 
any thing further to them, to make them such, he 
would not have inserted clauses of revocation by 
' which these anterior wills were to be nullified. 
I am, therefore, of opinion, that the motion for 

a new trial should be discharged. 

« 

Cokock^ Cheves^ Ganttj and Johnson^ J. con- 
curred. 
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Davib Davis against John Crawford. 

This was a special action on the case for a 
breach of contract. One count onl j was stated 
in the declaration^ to wit, that the defendant had foau^^'o? '^on 

, , from Lancaster to 

hired the plaintin to haul twenty-five hundred *S!m^°Jim*pe5 
weight of cotton from Lancaster District, to the ^'J^n^ith^* 

^ ^ The carrier at- 

city of Richmond, in the State of Virginia, at and plSj^aaJ^wilaJ 
for the price of five dollars per hundred weight with^°dereo!d2n! 

*■ * , cotton, news of 

In assigning the breach in the declaration, the KJto d^SJiSl 
plaintiff stated that he had started and progress- cotton. a!S madl 

* ^ ^ r O. pUlntlff unloM). 

ed upon his journey, when the defendant pursued u^Vif fo" t^ 
after, overtook, and stopped the plaintiff^ there- tiJ^cJfea"^^ 
by wholly preventing him from complying with hisiff^r'J'^ j;J^ 
contract, &c. The plaintiff proved the contract «SicM sttfortS: 

' r r iriih which- the 

of hirii^ on the part of the defendant, and that he SStjrthS?b«tSi 
was to haul a load of cotton to Richmond, and was qowS. 
to receive five dollars per hundred weight, but did 
not prove how much be was bound to hauL It 
was also proved, that plaintiff was in the act of 
loading his wagon, at the house of defendant^ 
with cotton, when the news of peace was receiv* 
ed. Then, on this information^ the defendant re« 
fused to send his eotton ; upon which the plain- 
tiff unloaded his wagon. The evidence here 
closed, when the defendant moved for a nonsuit, 
on the ground that plaintiff had failed in proving 
the special contract^ as laid, to wit, that he was 
to haul 2500 lbs. of cotton ; and that the facts o( 
having started, and was pursued, &c. were not 
vot. Ik 3 £ . f 
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proved, which, although immaterial in themselvett 
were not wholly unimportant, and, having been 
set forth in the declaration, ought to have been 
proved. The presiding J udge overruled the mo- 
tion, on the grounds taken for a nonsuit The 
defendant has now moved to set aside the ver- 
dict, and that leave be granted to enter up judg- 
ment on the nonsuit, on the following grounds : 

Ist. That the contract, as laid in the declara- 
ration, was not proved by the plaintiff 

2d. That facts, immaterial in themselves, and 
unnecessary, yet not wholly unimportant, were 
laid in the declaration, and not proven by the 
plaintiff! 



The opinion of the Court was delivered by Mr. 
Justice Gantt. 

This was a special action on the case, for an 
injury which the plaintiff* sustained, by a breach 
of contract, entered into between him and the 
defendanjt. Had the contract been iulfiUed on 
the part of the plaintiff^ and the action had been 
brought for the wages to which the plaintiff" might 
have entitled himself by an inland waggage to 
Richmond, there might, in such case, have been 
some little plausibility in the first ground as stat- 
ed; but even in that case, it would have been 
considered as an immaterial varian^,-as the cot- 
ton to be carried was to be paid fbr at the rate 
of so much per hundred. There were mutual 
promises; the plaintifj^on his part, agreed to cany 
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nload of cotton for the defendant from Lancaster 
to Richmond; the defendant agreed to pay him for 
this service at the rate of five dollars per hundred. 
The plaintiffmade the necessary preparations for 
the journey, did actually take in a part of the load, 
when the defendant discharged him, refusing to 
fulfil his part of the contract or agreement. The 
law says, that, in such case, he who was ready, 
and offered to perform his part, but was dis- 
charged by the other, may maintain an action 
against the other, for not performing his part of 
the agreement. {Douglass^ 684.) 

As to the 2d ground, the facts stated to have 
been immaterial and unnecessary, as charged in 
the declaration, appear to ifle to have been other- 
wise. They were substantially proven on the trial, 
and furnished the basis upon which the action on 
the case was bottomed. Upon the whole, 1 am of 
opinion that the defendant may think himself for- 
tunate, in having so easily gotten rid of this losing 
bargain. I am of opinion, that he has not the 
shadow of pretence for bringing this appeal. 

The presiding Judge took a very correct 
view of the case, and properly overruled the 
motion for a nonsuit ; and I am equally decided, 
that his appeal to this Court should be also 
overruled. 
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Gnmk6i Cokock^ Cheves, JSTott^ and Johnson^ J. 
concurred. 
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Mif, 1818. ^ 

vi^N^^^ Danrx Clancet against Dahiel L Robertson. 

▼. 
lldbartsmi. 

This was an action of assompsit, to recoTer 



Where a mm 



bireiu overseer, overseer^s wafifes. It appeared, in evidence, that 

by a spectel con- ^ * * 

SS'rtw.^tatoti the plaintiff and defendant had entered into an 
the ^crop, tad agreement, whereby the plaintiff was to live with 
H?S5 defendant, in his bouse; the defendant to find 

•way without just , ... r jr 

wTta rt'tf''*'" ^^^ i^gro, and everj thing necessary tor larnH 
EfoSii'Aling; the plaintiff to manage and work in the 
Bst«i not as it crop, and was to be allowed one-fourth part of 

stood whea he was a' ^ 

Vhiat^i^ the crop; that during the month of June, defend- 
ant drove plaintiff off Various pretences were 
alleged for this conduct ; such as that plaintiff 
had threatened to hill defendant^d negro ; that 
he had beaten a creature; and, among other 
charges, at late hours the plaintiff had come 
home, and bringing his daughter, (who resided 
about a mile off,) and would take her to bed with 
him. It did appear, that, upon one occasion, the 
plaintiff^s daughter came home with him ; and 
there bein^ but two rooms in defendants house, 
the girl slept with her father. It also ap- 
peared, that his object in bringing her there, was 
to take her from the place where she resided, 
being apprehensive that it was not a proper 
place, at that time, for her to be at, oh account 
of some company that was there. No part of the 
evidence would justify the inference, that the 
plaintiff was actuated by any improper motives, 
in the act of carrying his daughter to the defend- 
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t 

mt\ house. Tbe circorasstance from which 
guilt was inferred, was, that the plaintiff^ when 
charged by the defendant with such conduct, did 
not deny it; but it also appeared that the plain-> ~ 
tiff was a stranger in the neighbourhood, and that 
he was afraid of the defendant ; from which lat- 
ter circumstance it was presumable that his si«- 
lence proceeded more from . fear than guilt ; be- 
sides, he was a poor man, whose support depend- 
ed on his labour, and hem^e the probability that 
he was unwilling to contraidict defendant in any 
of the many charges that he occasionally exhi- 
bited against him. It appeared that the plain- 
tiff was attentitre to the crop, atid it was proved 
that defendant said he never had a more pro- 
rhising one. The corn was about Waist high 
when plaintiff was turned off There wer^ be- 
tween twenty and thirty acres planted in corn, 
potatoes, and peas. The plaintiff called men 
to view and value the crop. The defendant would 
not permit this to be done, unless the plaintiff 
would take a fourth of the then value, which he 
refused to do. The Jury, upon the evidence, 
found a verdict equal to one-fourth of the sup- 
posed value when it s^hould be gathered. 4n 
appeal is made to this Court for a new trial, 

1st. Because the plaintiff is entitled to no more 
than one-fourth of the value of the crop at the 
time he was turned away. . 

2d. Because the evidence of improper cdn- 
Uiwt on the part of the plaintiff was a si^ient 
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justification for turning him oS, and the Verdict 
ought to hare been for the defendant 

- The opinion of the Court was delivered by 
Mr. Justice Gantt. 

On the first ground, it is thought by the Court 
here, that on a contract of this kind, where an 
overseer conducts himself with fidelity, and dis- 
charges all his duties as such, it is not compe- 
tent for the employer to indulge a capricious dis- 
position, and without cause to discharge him 
from his employment. Where a crop is so &r 
advanced as in this case, it would be peculiarly 
improper, without any sufficient cause, to send 
the overseer adrift, oecause at that season of the 
year it would be almost impossible to meet with 
employ ; and as he was dismissed without any 
neglect on his part, but, on the contrary, when 
he was discharging faithfully the trust reposed 
in him, the Court is of opinion that there is no 
ground for a new trial on this head, thinking 
that in such case he is entitled to the full divi- 
dend of what might be made. 

On the second ground, the evidence, as re- 
ported, furnishes no presumption unfavourable 
to the plaintiff, but rather is creditable to him, if 
his motive was to save the innocence of his 
daughter ; nor can the Court readily conceive, 
that, situated as the. plaintiff was, and fearful of 
giving offence to the defendant^ he would have 
perpetrated an act which would so justly have 
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incurred his utmost displeasure, and which would colombu, 

* ' ^ ^ May, 1818. 

have justified the defendant instantly in dismiss^ ^^^v-'^/ 
ing him fi*om his houte. Upon the whole, the ^^ "^ 
Court can see no reason to disturb the verdict 
which has been given in the case. The motion 
is, therefore, dismissed. 

Grimke^ Cokock, Cheves^ JSott, and Johnson^ J^ 
c<tncurred. 
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R1CBAR0 Hoif ARD agam$t Tbomks Stepbbmos;. 

, , , Tht0 was an action of filaoder; the case wa» 
'S^Ji^C!i7 tried b^ore Mr. Justice SmiA^ at Marion, in Oc- 
SU, tbJl"wouid ^^^^^ Term, 1815. The worda chai^ged kk Uie 
r h' 'i^.£^ cleclaration were, ''You are a counterfeiter."^ 
After the {daintiff had proved (he words aa 
charged, the defendant"& counsel mored for a 
nonsuit, which the presiding Judge ordered, on 
the ground that the words were not actionable. 
This is a motion to set aside the ncHisuit 



The opinion of the Court was delirered bjr 
Mr. Justice Cheves. 

Any words which, if true, would sublet the 
person of whom they are spoken to an in&moua 
punishment, are actionable. They are to be 
taken in that sense in which they are generally 
understood, and where that puts upon them a 
guilty sense, it is incumbent on the defendant to 
show that they were innocently used. (Esp. jy. 
P. 79, 81. 2 Sekyn, 1 166, 1 167.) If, then, a per- 
son guilty of counterfeiting any genuine thing, 
whether money, or instrument, or any other 
thing whatsoever, would have been punishable 
by an infamous punishment for the act, the 
words charged in the declaration are actionable. 
Now, by sundry acts of the British Parliament, 
made of force while this state was a colony, and 
sundry acts of the Assembly of this state, (using 
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expressly the words " counterfeit and counter- Sj-'^YIi^' 
feiting,'^) the counterfeiting of deeds, wills, bank 
notes, coin, &c. &c. is made punishable by infa- gt^^^^^ 
mous punishments, and in many instances capi- — ■ 
tally. (See 1 Brevard^ 363 to 370, title forgery - 
and ccmUerfeiting.) I am, therefore, surprised that 
it should ever have been a question whether 
these words are actionable or not On principle 
*hey are as clearly actionable as }{ they had 
charged the plaintifT to be a murderer or a thief. 

Grimkiy Cokoek^ JVotfj Gantt^ and Johnson^ J, 
4eQncMrred. 
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James Scott against Thomas Baldwicke. 



This was an action brought to recover a year's 
|i?KthTfiS^^«^^8 as an overseer. The declaration con- 
JTrnk^SS^n tained two counts : i st. For work and labour as 

theoveneer, but 

wtj°!^d"Sf jI- an overseer; 2d, For a quantum meruit. The 
all the circum- plaintiff Drovcd that he was employed as an 

ttaoees, ind i *^ *^ . 

Sl^^fttu"";^ overseer by the defendant, who, on his part, 
diiturbed.it they proved, that whilst he was gone to the springs, 
Sfo JiSSite ?o^ th® plaintiff took his wagon and team, and the 
meruit *****"" driver, from another plantation of the defendant's, 
on which there was no overseer, and carried a 
load of peaches to Charleston, where he sold 
them : the defendant, therefore, contended, that 
he had violated his agreement with him, and was 
not entitled to any remuneration for his services : 
and to this point he produced several planters, 
who declared that the conduct of the plaintiff 
was so unjustifiable, that had he been in their 
service they would have dismissed him. The 
plaintiff replied, in evidence, that the mother of 
defendant was living on the plantation at the 
time he took the wagon and team to town ; but 
as she was now dead, he was iTot permitted to 
show by evidence that she had ordered him, or 
had consented, on the part of the defendant, that 
he should convey the peiaches to town, nor what 
had become of the money which he had received 
for them, as it would only have been hearsay 
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evidence. The Jury found for the plaintiff* 120 
dollars. This motion for a new trial is, there- 
fore, now made, because the obligation in such 
contracts, on the part of the employer, to pay, — 
arises on a precedent obligation on the part of * 
the overseer to discharge his duty, and such fla- 
grant misconduct as is proved in this case 
amounted to a recision of the contract. 
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The opinion of the Court was delivered by 
Mr. Justice Grimke. 

I think the motion ought not to prevail ; for as 
all the circumstances were left to the Jury, and 
they have decided upon it, I should not wish to 
meddle with the verdict, as it does not appear 
that any gross injustice has been done thereby. 
In the first place, it did not appear that the defen- 
dant turned the plaintiff* off* imt&ediately on his 
return to his plantation ; and if he did not, it 
would seem that he himself did not consider the 
conduct of the plaintiff* as totally inexcusable ; 
and 2dly, It did not appear that the plaintiff* was 
entirely regardless of his duty in other respects 
as an overseer, for no other complaint of misbe- 
haviour was proved against him except this trip 
to Charleston : and 3dly, It does not appear for 
what length of time of service the verdict was 
given, as it was founded on the quarUvm meruit^ 
and the Jury might, from the smallness of the 
sum allowed for a year^g wages^ have deductedi 
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I coLVMiM^ lirhat thej thought ^ reasonable compensation ta 
^'^^^^y''^^ the defendant^ for the use of his team, hire of his^ 

iMdIkke ^"^®'*» ^'^^ ''^^ ®™* produced by the sale of the 
i— — — — fruit The motion most, therefore, be dischai^d* 

Cokockj Cheves, Gantt^ Johnson^ and AoM, J. cmH 
curred. 



^mmr»*mmmmm»ilp ' »'9 » •» ' >' I J ' ■ !H»m « » i m i mn ■ i<ii m i»i ii ■■ ii i iiiw»»-^M»»Mw«P*iW'»W«P"»«W-^««»i^"«Wii^""iWW"»»i»WI|W^<t'f^»WliM^M»WWPP«»<» U^^- " ^ H 



IN THE STATE OF SOUTH CAROLINA. 211 

COLUMSUt 

John D. Brown, Trustee, against Isaac Frazier. ^-^^v-^*' 

Brown 



Tmler. 



•am^M 



This was an action of covenant on a bill of \ , 

A rale was mitde 

sale, executed the 14tb x4ugust, 1812, by which ?Lefp?*'tSlk^B! 

warranting bcr to 

the defendant warranted the soundness of the JJ^J^J^;,, f^^ 
negro girl thereby conveyed to the plaintiff Sice o7the%SS^ 

^ ^ ^ chase-aooney was 

The proof was, that the plaintiff had purchased Sfi'^giJei,'''^^!* 
the ffirl in November, 1811 ; had paid half the iSsTVutToS- 
money at that time, and only taken a receipt for S^k^l Held ?SS 
the same. The girl was sound and healthy at though dated sub- 

^ *-' "^ i*equeatly, badre§ 

that penod, and continued so until some time of rh'e^^'sii'eViSd 
about the second payment becoming due; that UV^ ^c^np^S 
plaintiff made the second payment in August, 
1812, and took then a bill of sale of the defen- 
dant, which was dated at that last mentioned 
period : by this bill of sale he warranted the 
wench sound at that time. The verdict was for 
the defendant ; for the presiding Judge was of 
opinion that the bill of sale must have a retro- 
spective operation, and extend back to the time 
of the sale and first payment. The motion is 
now made for a new trial, because the plaintiff 
sufficiently proved the unsoundness of the negro 
at the time of the execution of the bill of sale, 
and that it was immaterial whether she were un- 
sound or not at any previous time* 

The opinion of the Court was delivered by 
Mr. Justice Grimke. 
I am of opinion that the bill of sale must have 
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May. J818. 



Brawa 
Fruier. 



a retrospective operation, for otherwise the plain- 
tiff would be made to warrant the soundness of 
the property not only at the time of sale, but also 
- that she should continue in good health for many 
months afterwards; that defendant had acted 
with great degree of good faith hi the transac- 
tion ; for not only his witnesses proved the sound- 
ness of the girl at the time of sale, but their tes- 
timony was corroborated by the plaintiff's own 
witness likewise. For what purpose, then, should 
a new trial be granted, since the defendant has 
honestly complied with his bargain, and justice 
has been done ? I am not, therefore, for disturb- 
ing the verdict. 



Cokockj jyoti, Cheves, Gantl^ and Johnson^ J. 
concurred. 
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Lawrence Williams against Thomas Belthant. 



60LU11BIA, 

May, 1818. 



WiUianM 

▼. 
Melthaoy. 



This was an action of trover for five head of "TT; 1 

Cattle rangins 

cattle. The testimony proved that the cattle wocSJfwcrtiinS 

the 4:oDKtructive 

belonged to the wife of the plaintiff before mar- ?JSSSi^^2i,"'* 
riage; ahd it appeared further in evidence, that 
WiUtams, the plaintiff^ after marriage, exercised 
the usual acts of ownership: he employed an 
agent to look after, and attend to them; and ^ 
who was authorized to sell tt\em by Williams. 
One Gardner was in treaty with the agent of 
Williams for the same, on the death of the wife . 
of the plaintiff! The defendant interposed a 
claim; and he attempted to establish by testi- 
mony, that before the marriage of Mrs. Williams 
with the plaintiff^ she had given those cattle to 
him to dispose of as his own property ; and that, 
from thenceforth he had the care, possession, 
and management of the same; that he had 
agreed to sell them to Mr. Gardner^ and that af- 
ter the death of Mrs. Williams he had completed 
the contract by delivering them. Another de- 
fence was set up: to wit. That Williams^ wife 
had died before the action was brought, and 
without issue; and it was contended that the 
power which had been given by Mrs. Williams 
to the defendant, having been exerci^ed, the 
proceeds of the sale was merely a chose in ac- 
tion, and would not go to the husband, but would 
appertain to the representatives of the wife, the 
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wti^^iW husband never having reduced the same into 
'-^"'^'^^^ possession during the coverture. There was 
B«tL.j. other testimony not noticed in the brief: viz. de- 
"■*■*■""■*"• clarations by defendant that Mrs. Williams had 
mined her proportion of the estate, and that die 
cattle should not go, or words equivalent. The 
presiding Judge charged the Jury in favour oi 
the plaintiff^ who found a verdict for him of one 
hundred dollars. A motion for a new trial is 
now made, founded on the grounds taken on the 
trial of the case, and on the additional one, that 
the charge of the Judge was not as full as it 
should have been. It seems that testimony was 
also offered, that two of the cattle had been 
penned by WilUams, the rest being wild, could 
not be gathered ; and previous to the Juij hav* 
ing retired, the Foreman asked the Court whe«* 
ther the possession by Williams of a part of Ins 
wife's cattle, and which he had sold, was not a 
possession of the whole that she owned ? The 
brief states, that the Judge answered this ques- 
tion by saying, that there were ca&es where the 
delivery of part of the personal property was 
the delivery of the whole ; and it was objected 
by the counsel, that the Judge in the specific 
case should have distinctly stated, that the pos-^ 
session of other cattle belonging to the wife was 
not constructively such a possession of the cattle 
in questioi^ as would vest the right in the hus-> 
band. 



Ill TiiE iStATiS OF SbUtH CAftOLINA. 

"f he opihibh of the CoUt-t Was delivl^red hf 
Mr. instice GANtt. 

Upon ail thte circutiistahces of this ccise, I am 
decidedly 6f opinion thai no hew trial dhdiild be 
griainted. Thei^fe is a seeming fcontrc^dictioh in 
thfe twd gtoiihds of defehcfe tak^h oh thfe trial, 
ff thferfe had been a gift ih t^uth bf theste catfid, 
if t^ould have constituted i^ defence s\iffid<^nt in 
itself for th(6 defendant to fadre r^st^d a^d& 
The prdfeh<ie of ag^hcj, arid that he had c6ft- 
ti^aicted for the cattle with O&r^eir, ^^ botti" 
p'ietelf mdt^a by f h6 t^stitiioh^; Had thi^ ebh^* 
tfatt beeii «?6i* ttade^ if U pt^eStiinkBIc?, <hat 
OtitOrieri dti^ing tb^ li^-tifiie of Mi^. WOiamif, 
who lived upwards of a yeaif dfter, WdiiM have 
interposed a claim ; and if the gift had been 
ihade as prMehded^ it id equally presumable that 
in the several acts of ownership which was ex- 
ercised by WiUiams^ the plaintiff^ during the life 
of hb wife, the defendant would have said some- 
thing about ^the gift. Upon the whole evidence 
it is to be inferred, that there was not the slight- 
est foundation for the opposition which was set 
up to the just and legal claim of the plaintiff^ 
that the defendant was neither the donee nor 
agent of Mrs. Williams. In relation to the other 
grounds of objection, th^t the cattle had not 
been so possessed by Williams as to entitle him 
to thrai by virtue of his marital rights, there is 
as little propriety. He had the same kind of 
possession that every man has of such property: 

VOL.Ih 3 G 
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thej were at lai^ in the woods, and passed for 
his: this was a sufficient possession. So far 
^j from the charge of the Judge facing liable to be 
' excepted against by the defendant in the matter 
alluded to, I am of opinion that it was not strong 
enough for the plaintiff; I think he should have 
charged unhesitatingly, that without an actual 
possession of any part, he was constructively 
possessed of the whole. The defendant is cer-> 
tainly not entitled to th6 chose in action, of 
which the brief speaks ; but the plaintiff is more 
judtly entitled to the damages which have been 
recovered for a tortuous conversion of his pro* 
perty. I am of opinion, that the defendant should 
take nothing by his motion. 

Grimke, Cokoeky CheveSy Jfoti^ and Jahnsoth J. 
concurred. 
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John Matrant, senior, against William Mters. 



M «7, 181«. 



May rant 



This was an action of debt upon judgment ^^^ 
obtained some time prior to the year one thou- dSbton*!^,^ 



Shane 
iosol? 



sand eight hundred and eleven. The plea reli- S^*'\t'"SJ 
ed on, was a discharge under the act for the re- fora' m2ch!!^ 

from all pre-«x- 

Iief of insolvent debtors. There was a demurrer judgjeJu. 
to the plea, and joinder therein — judgment ibr 
plaintiff on demurrer. An appeal therefrom to • 
this Court, to reverse the decision of the Judge, 
and to overrule the demurrer, on the following 
ground : that the discharge under the insolvent 
debtors' act discharged all debts on judgments as 
*' suing creditors." 

The opinion of the Court was delivered bj 
Mr. Justice Gantt. 

The insolvent debtors' acts have heretofore re- 
ceived the construction contended for by the de- 
fendant; and I think the construction a just one. 

I am of opinion that the decision should be re- 
versed, and that the demurrer should be over- 
ruledo 



. Cokockj Cheve^^ Johnson^ and JVbttj J. concttr- 
red. 
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John M^tuRS against Aluanber Hiu» 

HtU. 

ApoMriooar This was an action oftrespass to try title. The 
(t!!d pA^ii^for plaintiff gave in evidence a grant to Skmud GaUo' 

*),) in ft iafllci«iit _ _ •••»« M%^^ mt • 

SS^S^'pwSLJ ^^y» for ITO acres, dated 4th May, 181fi. Thi^ 
'''*^ was satisfactorily located, and included the land 

in dispute. He also gave in evidence a deed 
] from the grantee to himsell^ conveying the land 
in fee to him ; he proved a trespass, and closed 
his evidence. The defendant claimed under a 
grant to Jhidrew Turner for 163 acres, dated the 4thi 
of July, 1786; also a grant to himself, dated the 
1st of April, 1793, for 536 acres, which calls for 
its northern boundary on the defendant'^ land, 
claimed under the grant to Turner. But though 
it thus calls fiir defendcmt's^land, an actual line 
was run, which coincided with what was suppos- 
ed to be the southern line of the grant to jPumer ; 
but neither according to the marks, courses, and 
distances which were delineated on the plat, 
nor according to the evidence of ap aged wit- 
ness, who Was present at the survjey^ could the 
southern limit of Tumer*s tract be carried aa fitr 
as the supposed southern line, which was the 
northern boundary of the grant to. the deifendant : 
except at the south-east comer t>f the grant |o 
Turner^ which was also the north-east comer of 
the grant to defendant. I'he defendant contend- 
ed, that calling for his own land as a boundary, 
his new grant should be carried, without regard 
to courses and distances, to the actual linS of the 
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graot to Turner. The plakiliff admitted^ if the 

grant to delendant ha^ reference to an open 

line, the defendant's rule would have been corr 

rect But ae the line was actually run, and re^ • 

ferred to marks which were founds he contended 

it must stop at the ]me tihus actually run. If the 

argument of the defendant prevailed, the land in 

cofitroversy was included in his junior grant, 

which being older than the grant under which 

the plaintiff claimed, the latter was void, and he 

not entitled to recover. If the argument of the 

plaintiff prevailed, then between the southern 

line of the grant to Turmr and the northern line 

of the grant to defendant, there ww an acute 

angle containkig about 25 acres colored by the 

plaintiff's grant, the point of whicjb lay to ike 

t^st, and the base to the west The defend^nl 

ako claimed under the statute of limitations, and 

proved a possession in him^elf, axid those under 

whom he claimed, of 30 years, and upward 

All the bu^i»gs of t^e defendant, including 

the dwelMng-house, were on the disputed land; 

and he had lived upon it upwards of 25 years. 

He had cultivated the greater part of it; and he 

had made the most ample use of the remainder, 

by cutting timber for firewood, rails, and build* 

ing* The plaintiff did not deny that the extent 

and nature of the possession were such as would 

give a statutory title where land had actually 

been granted ; but he contended that the land 

in controversy was included in neither of the 
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M^^An! tSI^^^^ under which defendant claimed ; and that 
^^^>^'^^ as the statute did not run airainst the state, the 
^^^ defendant had acquired no title by possession. 
" " The defendant replied, that after such possesion 
for 30 years a grant ought to be presumed, and 
that there were other circumstances in the case 
which would aid the fact of possession ; that ad- 
jacent, and very near to the land in dispute, there 
was land which had been cultirated long before 
the grant to Turner^ which was called Buddings 
old field at the time of the survey of the land 
granted to Turner ; and that the witnesses prov- 
ed the existence of an old line, (the same which 
had been supposed to be the southern line of 
Turrur^s grant,) which was probably the lino of 
some other grant, of which Buddings old field was 
a part, and the land in dispute another part. 
The plaintiff contended, that a grant should not 
be presumed on a possession so short as 30 
years; nor without sufficient evidence that a 
grant did exist, nor especially where the evi- 
dence, as in this case, repelled the presumption. 
The presiding Judge charged the Jury that the 
plaintiff had made out a case which entitled him 
to a verdict, unless the defendant had made out 
a better title ; that in his opinion the grant to 
Turner did not include any, or but a small part, 
of the land in dispute ; that the grant to himself 
must stop at the actual boundary which was 
marked at the time the survey was made, and 
that therefore the land in dispute was covered by 
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neither, except perhaps a verjr small part of it : . 
that the statute of limitations did not run against 
the state, and that where land was ungranted 
possession gave no title : that, therefore, notwith- - 
standing the defendant's possession, the plaintiff 
was entitled to recover according to his title, un« 
less a grant could be presumed ; but that, in his 
opinion, after a possession of 30 years, and under 
all the. circumstances of this case, they were 
authorized to presume a grant of the land in 
question : ihsi it was not necessary the evidence 
should h^ so full and satisfactory as to establish 
a belief of the existence of a grant in their minds : 
that it was true a presumption of the kind would 
not be authorised where the evidence was re- 
pulsive of the idea of a grant, but that in his 
opinion, no such repulsive testimony existed in 
this case. The Jury found a verdict for the de- 
fendant. 'A new trial is now moved for on se» 
veral grounds, but the only one which it is ne^ 
cessary to notice is, that the presiding Jud^e 
misdirected the Jury, in charging them that, ui^- 
der the circumstances of the case, after a pos- 
session of 30 years, they were at liberty to pre- 
sume a grant 
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The opinion of the Court was delivered by 
Mr. Justice Cheves. 

As between individuals a possession of five 
years gives a title, under our act of limitations, 
to land ; in England a possession of 20 years 
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cottTMttA. gives a like title. Thert, boltowiiig th« period 
probably by analogy trotn the st^tQte Hrhere tb^ 
poBsession is not d^ ddch a nature as to coth^ 
> within thfe provisions of the ^tatulii, tb6 law ftk- 
sumes an interest in lands t6 htiLve b^en heM nth 
der a grant, where th^ enjoyment has been df 
20 years duration. Oranits haVe also be^n ptb- 
sBmed against the crown within th^ tilde (yf ib€' 
fiK>ry; but thei!afles Me few whei'e the ^rown 
has been coneerned, ahd no g^n^rall pi^riod b^ 
If et be^n established. S6, in this stat^^ a grant 
has been presumed against the slat6 after a pos- 
session of 47 years,* but no period has been fix^d. 
The English law May b« <h6nsid^i*6d as 6ur Isw 
cm the subject whelPe the State is liof a fMirty, and 
I know no good reason, exci^pt the prindptt 6f 
ntdkm fempm^ which distinguishes a dase hetitetti 
individuals from a case between a citizen and 
the state. That principle has ceased to bfe a 
barrier, except as to the direct operation erf the 
act of limitations, and I theri^fbre think that a 
grant from the state ought to be pi^sum^ after 
a possession or enjoyment foi' 20 yedt^s; I knoW 
no other period more proper iti poitit of^ dui^tioii, 
nor any other which can be deduced by analogy, 
which will not either be longer than the period 
within which grants have been presUitied, or too 
short, as would be the period established by our 
statute of liitilitations. This rule of presumption 
is a safe one, as it is only ^pfilied'tltiere the 
possession is rightful, to invest t&al possession 
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with a legal title ; nor is it necessary that there gi^^^JJ^* 
should be evidence to impress belief on the mind 
to authorize this presumption. {PfUBips on Evid. 
119, 120, 121.) "It has been said," says Lord - 
Chancellor Erskine, with great felicity of expres- 
sion, "you cannot presume unless you believe. 
It is because there are no means of creating be- 
lief or disbelief, that such general presumptionH 
are raised upon subjects of which there is no re* 
cord or written muniment. Therefore, upon the 
weakness and infirmity of all human tribunals, 
judging of matters of antiquity instead of belief^ 
(which must be the foundation of the judgment 
on a recent transaction,) where the circumstan- 
ces are incapable of forming any thing like be- 
lief, the legal presumption holds the place of 
particular and individual belief, which can hold 
6nly as to matters within our own time, upoi^ 
which a Conclusion can be formed from particu- 
lar and individual knowledge." -(12 Ves. 266^ 
367.) These presumptions are not to be capri- 
ciously established without any evidence, but a 
long rightful possession is alone sufficient to au- 
thorize the presumption that such a possession 
was founded on a legal right. In this case there 
are very strong circumstances besides that pos- 
session, to authorize the presumption the Jury 
have drawn. The grant to Turner w^s obtained 
as soon as the land office was opened after the 
war of the revolution. Near this land there had 
been an oA settlement^ which probably preceded 

VOL. II. 3 H 
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coMMiA. the revolaticMi. The line, which coald not haye 
'^•^^''*^^ been that of Tumer^s grant, must, if not Tumer^s 
^^ southern line, have been a boundary of some 
- other legal survey, connected probably with the 
grant of Buddings old field. This line is south of 
Buddings old field, and, supposing it to have been 
the southern line of that grant, which may have 
included Buddings old field, a parallel northern 
line must have existed beyond the land in ques- 
tion, whose northern limit is south of the northern 
limit of Buddings old field. Thus, then, were it 
necessary to support the long possession of the 
defendant by additional evidence, it is found, and 
' of a very satisfactory nature, in the case. It has 
been argued, however, on the part of the plain- 
tiff^ that the facts of this case repel the presump- 
tion of a grant. The only fact relied upon is, 
that neither of the grants under which the de- 
fendant claims includes the land in controversy. 
Granted. But does it follow that another grant 
may not have existed ? If the presumption con- 
tended for were, that the disputed land was 
granted by either of those grants, there would 
have been some foundation for this argument; 
but the presumption on which the Jury went is, 
that another grant covered the land in question. 
There is, then, no repugnancy between the pre- 
sumption and the evidence ; but laying all gene- 
ral reasoning out of the question, the point on 
which I rest my opinion in this case is, that the 
possession of the defendant, and those under 
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whom he claimed for 30 years, under all the cir- Colombia, 
cumstances, authorized the Jury to presuo]^ a 
grant. I am therefore of opinion, a new trial 
ought not to be granted. 



M'Clare 

V. 

Hill. 



Cokock, GrirnkSf JYott^ Johnson^ and Gantt^ J. 
concurred. 
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CaMintA, 

^^N/^w ITAUUPcao LnrmoflTON, ExecvU^ of T^lliaf¥siio 






nary of Abbeville District 



wbmtbeeha. JhiB CMC WES tried at Abbeville, before Mr. 

fieter of plaintitf 

SI rtri:; Justice Cokock, 

Mnoo, ■ ittit It 
]awcaiiiiotb€M- 
tMtaiiMd, altbo* 

Sir*. IS^'St- The opinion of the Court was delivered by 

€d; the ranedy « - - . ^t 

B^h ^ c®"'* •^ Mr. J ustice Nott. 

This was an action of debt on an administra- 
tion bond. The plaintiff has obtained a verdict, 
and a motion is now made to set it aside, and to 
arrest the judgment, on several grounds. The 
case is a tissue of irregularities from beginning to 
end, involving questions, some of which (if it 
were necessary to decide them) I should consi- 
der equally difficult and important But as an 
insiirmountable objection, to any fiirther progress 
of the cause presents itself at the threshold, which 
/must for ever put an end to it in this Court, it is 
unnecessary to go into a particular statement of 
the circumstances, or to consider any other ques- 
tion arising out of the case. The plaintiff and 
( defendant are the same person, and the question 

is, whether a person can in any instance maintain 
an action against himself? I believe a precedent 
for such a case cannot be found, and that, as well 
as the reason of the thing, I should think decisive 
of the question, if the books were silent on the 
subject But authorities are not wanted to show 
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tbftt such an actioo eoiinot be supported. The g^*7*f^« 
doctrine ia well illiistrated in the case of execa- 



Mmy, 18W. 



tors and administrators. It is laid down by Lord . '^ 



Coke^ that if the obligor makes the obligee his - 
executor, it is a release in law of the action. 
(Co. IMt. 264, b.) And in a note by BydoTy a 
debt is only a right to recoyer the amount of the 
debt by ws^ of action ; and as an executor can- 
not maintain an action against himself^ or against 
a co-executor, the testator, by appointing a 
crediiCHT executor of his wiU, discharges the ac- 
tioo, and consequently discharges the debt. In 
1 CouL Dig. 336, it is also said, that when an exe- 
cutor is indebted to the testator, his debt shall 
be released, for the executor cannot maintain an 
action against himself; and in a note of the edi- 
tor, the same reascm is given. In ToUer^i Law ^ 
Executors, 230, it is laid down, that if a debtor 
appoint his creditor executor, he is allowed to 
retain his debt in preference to all other credit- 
ors of equal degree. This remedy arises from 
the mere operation of law, on the ground that it 
were absurd and incongruous that he should sue 
himself, or that the same hand should at once 
pay and receive the same debt. The same rea- 
son runs through all the books that treat on the 
subject The whole current of authorities, from 
Lord Coke down to the present day, go to esta- 
blish the same doctrine ; and if we were dispos- 
ed to carry our researches still farther back, we 
should find that the same principle prevailed. 



LiiiaplsB. 
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COMfUVU, 



BTrBottlck 

▼. 



The case, to be sure, under consideratioD, is the 
case of an Ordinary, and not of an executor f 
but the difference is onlj in name, and not in 
' principle : whether the plaintiff is ordinary or 
executor, the principle is precisely the same, 
and must be in all cases where the character of 
plaintiff and defendant unite in the same person. 
The same incongruity exists in the one case as 
in the other; and the same consequences must 
follow. I think, then, it is satisfactorily esta- 
blished, that the action cannot be maintained in 
this form ; and what evil results from such a de- 
cision ? The persons interested are not without 
a remedy. The Court of Equity is open to them, 
where they may have effectual, and in inost cases 
more ample, relief, than can be obtained m tins 
Court. And the distinct jurisdictions of the two 
Courts ought to be preserved. I am of opiniqp, 
the judgment ought to be arrested. 
Cheves and Johnson^ J. concurred. 



Cokock and Qantt^ J. dissented. 



Grimke^ J. was absent, being sick. 
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Miller against John Simpson, Henry VAtLANDiNG- '*-^^^^^ 
HAM, and Andrew JVWlwatne. simpso;f. others 



. This was a summary process to recover per- ^^J^^jj^j ^;y 



tain hoffs claimed by plaintiff, which he alleged dwclst'^^or^ IJ^ 

® ^ r ' O sumptioBs that 

the defendants had converted to their use. The ■^^icril^'lfot't; 

•... /»ai ±\ J j% I. be disturbed by 

Circumstances oi the case were, that the plain- niceiy scrutsniz- 

* ing the views they 

tiff had lost a gang of hogs, which strayed seven SYhe tertimOTy.* 
or eight miles off* into the neighbourhood of the 
defendants ; that Simpson employed M'llwayne to 
hunt with him a gang of hogs, which he, (Simjo- 
son,) said had strayed from a hog'driver, and 
from whom he had purchased them ; that they 
accordingly did so, and that they found a gang ' 

of hogs, some of which Simpson killed, one of 
which he sold, and another he gave to M^Ilwayne 
for his trouble in assisting him to hunt them ; but 
there was no proof that these were the sam^ 
hogs which had been lost by the hog-driver; but 
the plaintiff, on the contrary, proved that the 
Logs which he had lost answered the description 
of those killed by Simpsbn and M'lhoayne ; and 
that two sows, answering the same description, 
were in the possession, or about the house, of 
Vallandingham, which he said were part of the 
hogs which he and Simpson had purchased of the 
hog-driver. The counsel for the defendants ac- 
knowledged the evidence to be too strong against 
Simpson, for him to prevail in this motion respect- 
ing him, but contended for a new trial as respects 
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c«i.o«ttA. the other two defendants, on account of the evi- 
dence heing too slight to authorize the J017 to, 
give a verdict against thera. 




The opinion of the Court was delivered by 
Mr. Justice Grimke. 

I am of opinion that this is of that class of 
cases where fhe evidence is properij sobmitted 
to the Jurj. Thej were to determine the ideii- 
tit J of the hogs, and whether Strnpfon, VaUhtncUng'- 
ham^ and Jlflboayne^ had not all of them been 
concerned in the killing or converting these hogs 
to their use. They have done so, and I think 
on good grounds : for, 

1 st As to Simpson^ he was proved to have kill- 
ed hogs answering the description of those lost 
bj plaintiff^ and he has not shown that the hogs 
which he did kill were those which were pur- 
chased from the hog*driver ; and, indeed, there 
is no evidence that such hogs were lost by a 
hog-driver, for no description was proved which 
tallies with those claimed by plainti£^ The 
proof is, he purchased a stray gang as they ran 
in the woods ; and which testimony comes from 
his own and VaOandingfiam*s naked declarations. 

2d. As to M^Ilwayne^ as he became the par- 
taker of the hogs so claimed by Simpson^ if Simp- 
s(m*s right be not good, neither could his be M ; 
he, therefore, stands on the same ground as 
Simpson^ whom he assisted in hunting and kill- 



'mmtmtmrmi-'fm 



▼. 
SimpitoDicotbeiv. 



IN T«E STAT?: OF SOUTH CAROLINA. 433 

tng, and taking one for his ^hare for the trouble ^^'°^*^^* 
he had in doing s,o. 

3d. As to Vallandinghaniyhe acknowledged the 
two sows which were about his house were the 
co-partnership hogs he . and Simpson bought of 
the hog-driver, which identifies them to be of 
the same gang ; now, if Simpson gave no proof 
that the hogs he killed were the identical hoge 
lost by the hog-driver, and purchased by them, 
neither did Vallandingham extend any such proof: 
his evidence, therefore, rested upon the same 
testimony as Simpson's. All this evidence was 
submitted to the Jury, and they found that the 
hogs claimed by defendants as stray hogs, which 
they purchased of the hog-driver, were not the 
hogs so strayed, but they were the hogs of the 
plaintiff^ which he had lost, and which he had 
proved to have got into the- neighbourhood of 
defendants. It cannot be expected that full and 
satisfactory evidence Can be adduced in every 
case; but, on the contrary, every case tried 
shows the uncertainty of proving fully every 
fact contended for: it is in cases of this kind, 
that the Jury are properly and legally called • 
upon to determine as to the strength and weight 
of evidence ; and when they have done so, I 
should be unwilling to grant a new trial on ac- 
count of the views they have taken of the evi- 
dence, unless it could be made to appear that 
they had found a verdict without, or against 
evidence or law, or violated their province 

VOL. 11! 3 1 
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cp&oMHA, of decbion in some irross manner; none of 

Maj, int. ^ ' 



Mttlv 



n 



these, in mj opinion, have thej done in the pre- 
7^_ sent case. The motion, therefore, for a new 
trial must be discharged. 

Abtf, Cokocky JofiMOHj and Cheves^ J. concur- 
red. 
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COLUJMIA, ' 

May. 18lt. 

George Wade against John Dawson, ^^^/''^/ 

^ Wade 

V. 

JDawMd. 

This was an action of assumpsit on a note of ^^^^ ^^^^^^ 
hand. The defence was, want of consideration! TtonLlSiUZi 

w —111* 1^1 • % ***** *' ''" **^*" 

It appeared, that this note had been given by SVtSct Siil? 
Mr. Wade for a l6t. or piece of land, adjoinins: iTue^l^H be 

Idla- 



East Gran by, which had been mortgaged by g.^f'jj'/^it,.. 
Mentin Alkin to the plaintiff^ Mr. Dawson; that cuimamblBrore 



title made, it ia 

Mr. Dawson had foreclosed his mortgage, and J;j;,"jj^*^;;£2 
had obtained an order from the Court of Common i\\ the'^tSSe'^ta 

cleared, the note 

Pleas for the sale of this land ; that while these J"-3f ^ 



reco" 



proceedings were going on, Mr. Wade^ being de- 
sirous of purchasing this land, entered into a 
contract for it with the agent of Mr. Dawson^ by 
which it was agreed that Wade should become 
the purchaser at SheriJSTs sale; and that Mr. 
Dawson should give an order to the Sheriff to 
make titles to the lot of land to Wade^ upon 
which Wade gave the note upon which this ac- 
tion was brought ; that Wade accordingly bid off 
the land at Sheriff's sale, and Mr. Dawson gave 
the order to make titles. It appeared further, 
that Wade said he knew as much about the titles 
as any one, and was willing to run the risk upon 
obtaining the Sheriff's title. In the meantime 
some delay was occasioned in making the She- 
riff's title, by the old Sheriff going out of office, 
and a new Sheriff coming in ; consequently the 
titles were not completed until the succeeding 
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Sheriff had the order of the Court to make titles^ 
which were eventually executed, and tendered 
to Wdde^ on behalf of Mr. Dawson ; but Wade 
refused then to receive them, as General Hamp- 
ton had, by colour of some title, entered into 
the premises, and claimed a right to the land ; 
upon which defendant, Wade^ refused to pay his 
note. 

The presiding Judge, on the trial, charged 
the Jury in favour of the plaintiff, upon the 
ground that Wade said, when he made the con- 
tract, that he knew as much about the titles as 
any one, and that he was willing to take the 
Sheriff's title on the sale, under the foreclosure 
of the mortgage, and to run the risk. Upon 
this, the Jury found for the plaintiff the amount 
of the note. 

This is, therefore, a motion for a new trial, on 
the ground that when the defendant could not 
get a title from the Sheriff, agreeably to the 
contract when the order was tendered, the 
defendant was released from his contract to pay 
the money. 



The opinion of the Court was delivered by 
Mr. Justice Bay. 

I am of opinion, that the declaration of Wade^ 
when he made the contract, " that he knew the 
titles as well as any one," ought not to be taken 
conclusively against him, as an agreement to nin 
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all possible hazards, although it might be consi- 
dered as one to run all ordinary risks, of a rular 
title down from Alkin^ upon his receiving a She- 
riff's deed, but he did not receive the Sheriff's 
deed, upon the tender of the order from Dawson^ 
owing to some difficulty arising from the going 
out of the old Sheriff, and the coming in of a new 
one. Here a difficulty occurred, and a conse- 
quent delay, not occasioned by FTocfe, but by cir- 
cumstances over which he neither had nor could 
have any control. In the intermediate time, how- 
ever, while this difficulty remained In the way, 
a third party stepped in, General Hampton, who 
entered, and claimed a right to the premises. 
Which of these two parties, then, under these 
circumstances, was to contest the right or claim 
of General Hampton ? If the delay had been oc- 
casioned by Wade, before General Hampton en- 
tered, then I should be of opinion he would have 
been bound to establish the right under the titles 
he was willing to accept of. But as it does not 
appear to have been owing to any neglect or 
laches in Wade, Dawson appears to me bound 
to give him a legal possession, before he could 
be entitled to the consideration-money. It is a 
general and established rule in Equity, that the 
Court will never force upon a man a disputed 
title, or decree him to pay money until the title 
is clear and regular; so in a case of this sort, in 
a Court of Common Law, where this kind of equi- 



COLUMBIA, 

May, 1818. 



Wade 

T. 

Dawson. 
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c«i.0mA. table defence is permitted to be made, the Court 

Max. I9I8. , '^ 

will never compel a man to pay money on such a 
contract until the title is dear and regular. 

I am, therefore, of opinion, that the verdict 
should be set aside, aad a ne^ trial granted. 



Grimke, Cokockj Johnson^ and Cheves^ J. con- 
curred. 



Wi>" 
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CoiiVMBIA, 

May, 1818. 

WoxiAM Gray against James Moorehead and v^^/''^i^ 

Jesse Belton. ^ l- . . 

Beltoa. 



The opinion of the Court was delivered by JiStLl^t 
Mr. Justice Colcock. cottni8,(wforiiK>. 

a%f bad and re- 

This was an action of assumpsit, to recover ^^S^jje'^dUM 
money due from defendant, Belton^ to the plain- ^^^^^^ J|J*^^ 
tiff, for a tract of land, sold and delivered to him fSd^Ll?'*"**' 
by the plaintiff. It was contended that there 
was a special contract, and that therefore this 
action would not lie ; and a motion for a nonsuit, 
which I overruled. There was no evidence that 
Moorehead was indebted to the plaintiff; it was 
proven that he had promised to sign a note, as 
the security of BeUon. I therefore directed that 
his name should be stricken from the record, 
which was done, and a verdict was given for the 
plaintiff. 

A motion is now made to set aside the verdict, 
and for leave to enter up a judgment of nonsuit 
Upon hearing tjhe case below, I conceived the 
action to be general indebitatus assumpsit for 
goods sold, and therefore determined that the 
action might be maintained. For whatever may 
be the nature of the contract, whether for goods 
6old, or service to be performed, where the goods 
are delivered, or the service performed, indebitO" 
tus assumpsit will lie. (1 Chitty^ p. 338. 1 WiU 
ion^ 117.) 

But on an examination of the record, it ap- 
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Oftf 

T. 



Beltoo. 



pears to contain but two counts for monej had 
and received^ and for money paid, laid out, and 
expended. The action, therefore, cannot be sup- 
ported, and the nonsuit should have been grant- 
ed below. It is unnecessary to notice the se- 
cond ground, as the defendants must prevail on 
the first. I am, therefore, in isivour of the mo- 
tion. 



Grimki^ JS/oU^ Cheves^ Gantt^ and JiJmBOM, J« 
coHcvrred. 
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GoLVIItIA, 

Maf, 1818L 



The Administrators of M^Doweix against Thb 

Executors of Goodwyn. j^,^ -^,^^ 



This case was tried before Mr. Justice John- mS^tTaZirZ- 
son, at Colambia, at the last November session, adebt,tfe»tatSe 

^ ' 'of limitations be- 



and was an action of assampsit, to which the ge- Se'ttme'^Sr tiS 

promise ; and to 

neral issue, the statute of limitations, (actio non p^miMb^to w 



on a future cMr 



accrevit infra quatuor annos^ was pleaded: to which SSgeocyTfoMlK 

statute IB not raa- 

there were appropriate replications, and, among ^^^^ 
others, an original sued out within four years ^^wiiere plaintiff 

- , *' replies an origioal 

after the cause of action accrued. The -evidence SSrt"SSw"it 2 
relied upon to take the case out of the statute, nuIS up^to the 
was a letter written by defendants' testator, dated 
8th Februarj, 1809, in which he speaks of the 
present demand as a debt then due, and pro* 
mises to pay as soon as he shall sell his crops of 
1807 and 1808, which were then on hand; but 
the original writ in this case was not lodged in 
the Sheriff's office until the 29th of March, 1814, 
being five years, one month, and twenty-one days 
after ttie date of this letter ; and in support of 
an original, sued out within fpur years after the 
cause c^ action, the plaintiffs produced an ori- 
ginal writ, entered in the Sheriff's office, be- 
tween^ the same parties, in assumpsit, on the 26th 
of February, 1812, on which the plaintiffs de* 
clared for the present cause of action, and like«* 
wise for other demands, in which he had a ver- 
dict for the whole, except the demand for which 
rot. H. 3 K 
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G«&vMwu, the present action was brought^ on which a final 
jodgment was entered. 
,_ ^ In the consideration of this case, two qnes-^ 

" tions arose : 

Ist Whether the statute began to run from 
the date of the letter of 8th Februarj, 1809, in 
which there was a promise to pay, when the crop 
of the defendants' testator, of 1807 and 1808, 
should be sold ; or from the sale of these crops, 
of which there was no evidence, nor was there 
any oflfered ? 

2d. Whether the replication of an ori^nal, 
sued out, was supported by the production of a 
record between the same parties, and for the 
same cause of action, in which there was a final 
judgment for the plaintiff^ without showings a con- 
tinuance of that original up to the present time, 
and which did not in fact exist ? 

Being of opinion with the defendant on both 
these points, the plaintiff* was nonsuited, 
and a motion is now made to set that nonsuit 
aside. 

« 

The opinion of the Court was delivered by 
Mr. Justice Johnson. 

Ist Where a promise is made indefinitely, 
without fixing on any time for the payment, the 
statute of limitations begins to run instantly; 
and it appears equally clear, that when a pro- 
mise is to pay on thie event of a contingency, 
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the consummation of which depends wholly on g,^';?;/^; 
the promiser. it also commences from the date of ^^^^'^^^^^ 
the promise, because he can defeat it at his will, j.^.^ ^iiodwya. 
or it might be defeated by accident ; as in this • 
case, the defendant's testator might not have 
sold his crops for twenty years, or it might have 
been lost in transportation to market : and if he 
is to be bound by this promise, all the purposes 
of the statute would be wholly defeated ; and }{ 
the doctrine contended for was to be established, 
I should not be astonished that we should dir 
rectly see all contracts of this nature made to 
depend upon a contingency that could not possi* 
bly happen; and by this means the statute of 
limitations, heretofore held so sacred, would re* 
main a dead letter in our statute book. In any 
event, however, it appears to me, that even ad- 
mitting the plaintiff's intestate might have con- 
sidered this as a promise to pay in future, no 
presumption could have extended it to a year, a 
month, and twenty days, beyond the date of 
the letter relied upon as the evidence of an un* ' 
dertaking to pay. 

2d. The rule is clear, that to support the re- 
plication of an original, sued out within four 
years after the cause of action given or accrued, 
the plaintiff must show a continuance of that 
action up to the time of the trial, to show that 
an action of the same, or a similar nature, was 
instituted between the parties, will not support 
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CMMMji. it {BvOer't JSr. P. p. ISl, \ E^. Dig. ptart \tt, 
^•^^^ 292, Go«&r« eifi^.) I «■ of opioion that the 

Adiri*n9f*Do«tU 

tKm ought to be di«nissed. 



Gfimki, CUcodkj AWf, Ckum, mod G!aM^, J. 
ooncarred. 
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V 

Uriah Sally, Administrator of Johbt Young, 
against John Sandifer, Admioistrator of Abra- 
ham TtL£R« 



44d 



May, 1818. 



Adm'r Touog 

T. 

A<h«*r Tvle^. 



This case was tried before Mr, Justice Johnson^ „i*;'^^^?H~'5 

and coov0ye(],and 

at Orangeburgh, at October Term, 1817, andl'.X^^eifin:; 

_-_, , , . 1 -1 1 I I >*scind the con- 

was this. The plaintiff's intestate had- sold and»t^^<;jj*hj;°»j;y- 
coQFeyed to the defendant's intestate a tract, of Seot^'tbe^^tM 

gi^cn for the pur- 

land, and the defendant's intestate had in consi- llSf!;;?*^.!..- 

' irere not giireii 

deration giren to him two promissorj notes, for being^l^r^the 

. ..- - notes are sued for. 

the reoorcry of which this action is brought, Hew^thatjarrt 
The original parties, in their lifetimes, agreed to u^^yHa aua^ 

° *^ ' ° the land having 

(escmd this contract, and the deed of convey- ^J^^^J^^ 
ance made by the plaintiff's intestate was deli- Xed*?thenriN 
vered to him, and is supposed to ha^e been de- 
stroyed ; but the notes still remained, in his pos- 
session ; and very shortly after both died, and the 
notes being founds in his possession, this action 
was brought, and the only question was, whether 
the re-delivery of the deed itself amounted to 
such a recision of the contract as would vest the 
land in the plaintiff's intestate, and thus defestt 
the consideration of the notes. The presiding 
Judge stated to the Jury, that he thought it would . 
not, but under such circumstances as he believed 
left on their minds the impression that he thought 
the equity of the case with the defendant, and 
they found a verdict for him ^ and a motion is 
now made for a new trial. 
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SSMsit* '^^ opinioii of the Court was delivere<} by 
Mr. Justice Johnsoit. 



AdB'r Tyler. 



.Jt.!^ I think now, as I did on the trial below, that 
' the land having vested in the defendant's intes- 
tate bj the conveyance to him, it would not re^ 
vest except by deed. And I moreover think that 
I erred in not expressing this opinion to the Jury 
in more decided terms than I did. I am, there- 
fore, of opinion that a new trial ought to be grant* 
ed. The land vested in the defendant's intes- 
tate by the conveyance from the plaintiff's intes- 
tate, and the only contract relied upon to re-vest 
jt in the plaintiff's intestate, was by parol, which 
is clearly void. « 

Grimki, Cokoeky J\/oU, CheveSj and Gan^, J. 
concurred. 
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Jacob Bollinger against John Thurston. 



CO|iOMBlA« 

M»y, 1819. 



BoUinitr 

V. 

Thursloii. 



This was an action of debt, brought on a sin- j^^^ ^ui it* 

inwD ■ tiogto biU 

glc bond, in the words following : 'Xu/h "Sf?!?- 

lUe ID produce. 
Vpoa the plM 

of IMM MC/(iClllM( 

^' Be it known, that I, John Tkurston, do ac- Ji«*J;goSto;^ 
knowledge myself indebted to Jacob BoUinger in ur?or tbe Lui- 

^ *f <^ deration: be must 

the sum of two hundred dollars, to be paid in gi^^wr^S*^ 

cotton, at ten dollars per hundred weight, and 

the rise to be allowed to the said John Thurston ; 

the cotton to be delivered on the first day of 

January, 1813. 

^ " Signed, in the presence of us, this 17th day 

of January, 1812, the above obligation, given for 

value received. Witness my hand and seal the 

day above written. 

(Signed) JOHN THURSTON, 
JOHN MILLANDER.'' 



The defendant pleaded non est/actum^ and, on 
the trial, offered evidence to prove a failure of 
consideration. The plaintiff" opposed the intro- 
duction of the testimony, on the ground that it 
operated as a surprise ; for he came prepared on 
the issue tendered by the defendant, and could 
not by his pleading have supposed that he would 
have been driven into evidence to support the 
consideration of the bond. The evidence was 
rejected as irrelevant to the issue, and the Jury 
found for the plaintiff. The defendant now moves 
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g^vm. the Constitutional Court to arrest the judgment, 
and to enter a nonsuit : 

Ist Because the instrument on which the ac- 
tion was founded was not sufficHentlj proTen, as 
the subscribing witness was not produced. 

2dl J. If sufficiently proven, the instrument did 
not support the declaration ; for debt will not lie 
on such an instrument 

3d\j. For a new trial, because the presiding 
Judge decided, that a failure of consideration, or 
want of consideration, could not be giv^i in evi- 
dence under the general issue, without some no- 
tice to the plaintifE 

The opinion of the Court was delivered by Mr. 
Justice CoLcocK. 

The subscribing witness did not appear, and 
the handwriting of the obligor was saii&factorily 
proven. The act of 1802, 16th clause, declares, 
" that absence of any witness to a bocff or note, 
shall not be deemed a good cause by any Court 
of Justice, for postponing atrial respecting the 
same ; but that the signature to such bond or 
note may be proved by other testimony, unless 
the defendant, at the time of. filing his or her 
plea, shall swear or affirm, according to the form 
of his religious persuasion, that the signatm^ of 
the bond or note in suit is not his or hers,^ kt. 
The defendant in this case had not made an affi- 
davit, swearing to such belief, and therefore 
other testimony was <;learly admissible. Upon 
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llw Bccofid ground there is not now A do«lbl. Tilt 
imti'ilment is Ibr a s«ii» certaii^ though 4o be 
discharged in twd Ways ; it h under the hand 
and seal of the. defendant, the oMigor^ afid is faj 
liimself <mUied an obligation, it h what mnj be 
techoioaily called a ski^e bwid. Debt k an at- 
tioii &mKled on au eKpnees contract^ in ivhiich 
tfce e€»rtainty of the Bnm didj appears^. (I E^^) 
The fdaintiff has declared on the intHbruBaeoti is 
1bi9 aaiml Worda, « his eecitain writing oh^atory,^ 
ai«l biKS Goneluded with a profert, aadlfae in^ 
attument produced is the writing obligaterif of 
tbe defendant Upon the (Hiind ground 1 entew* 
tain M Itltle douht. As to the doctrine of the 
English law under the general iaaue^ jrou ofiay 
give in evidence any thing which proves the 
de^ vofed at the im^ of ptedding, audi m ara- 
sure, interlineation, addition to, or other atlcun^ 
tions of the deed, in a material point, by the 
oMigor, oir even by a stranger, without the pri^i- 
ty of the obligor. In like manner, coverture or 
lunacy, at the time of the execution, or that the 
bond was given to eifeme covert ^ and her husband 
disagreied to it, or that it was delivered as an es- 
crow, or executed when he was so drunk that he 
did not know. But if the deed be voidable only 
as by infancy or duress, in these and the like 
ceases, the obligor should not plead non estfaettm^ 
for it is his deed at the time of action brought, 
and must be avoided by special pleading. (5 
Risp. 119. 1 iSe/te^, 562, 564.) The defendant 
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«£! tm stated, that the bond was given for a negro, which 
afterwards was proved to be unsound. Here, 
then, a consideration existed, and the inquirj 
* was, whether it was good and sufficient ? It is 
clear the bond was not void, but only voidable. 
It is said, however, that a practice has prevail- 
ed in our Courts, of going into the want or failure 
<^ consideration, on the plea of the general issue. 
I am a stranger to the practice myself; but as it 
is said to exist, a new trial is granted, upon the 
condition that the defendant gives the pkdrtiff 
notice of his intention to give in evidence the 
want or failure of consideration, and that it be 
considered hereafter that such notice be alwajs 
required in such cases. 

GrimkS, JVoU^ Cheves^ Gantij and Jofman^ I. 
concurred 
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William Langley, Administrator of William >^v-^/ 
Lanolet, deceased, against Moses Knighton, ^^.^H^y,. 
Administrator of Moses Hollis, deceased. — — ^ 



This was an action on a bail bond against the a luit wui u« 

* o upon a bad bond 

defendant, as administrator of Moses Hollis, de- SSS.taJ*of tfii 
ceased, the bail. The defendant demurred gener- 
ally, and the plaintiff joined in demurrer. The 
presiding Judge in the District Court overruled 
the demurrer, and gave judgment for the plaintiff 
in the action. This is a motion to reverse that 
decision, on the ground that the administrator or 
executor of bail is not liable under the bond. 
The case was determined at Fairfield, at the 
Fall Term of 1817, before Mr. Justice Cheves 

The opinion of the Court was delivered by 
Mr. Justice Cheyes. 

This is a most extraordinary question. The 
heirs, executors, and administrators, are ex<- 
pressly bound by the terms of the bond, and by 
law ought to be so bound, in the same manner as 
in bonds for the payment of money, in the ordi- 
nary transactions of business. As well might it be 
questioned, whether the legal representatives of 
a man are bound to administer his assets in the 
payment of debts. It is indeed that very ques- 
tion. The judgment of the District Court is 
affirmed unanimously. 

Grimki^ Colcock^ Ganttj Johnson^ and JVb//, J. 
concurred. 
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It Catdwtll -^ v^ 

. ^ Rmbrt Barklct. 



iiSJrwho tM This was an action on a promissorTr note given 
•d. tM tf to kad by the <lefendant to SmmmlCMwM, deceased. 

to««o(tlMAffy, J 

^^'.'TmISS The note waa samitted. The defence was, that 
S!» Mai 17^ the constderatioD of the note wae a sam asreed 
t^^^Su to be paid by the defendant, as the dM^etieei* 
value between two negpoei^, on an ^^ebange be- 
tween bim and the deceased. It W6» admitted . 
that this was the consideratioR of the note; and 
the dl^ndant went into proof to irfiow, that the 
negro he received was warranted to be soond, 
and that he was, in fitct, at the tine of the ex- 
chat^, unsound. He produced a bHI of sate 
dated October, 1814, from Samud Cakboett to . 
him, in which the negro is warranteid eiq^tessly 
to be sound ; he then called Jmne^ Dmtgkm^ (oM 
of the Jurors) who proved that the defendant 
expressly and prerempterSy deelar ed he woidd 
iftyt make the exchange unless the negro was 
warranted sound. CoUhotU said, be woutd^ war« 
rant him sound, except as to a speek m one of 
bis eyes« But the defendant would admit ot nd 
exception, and the biH of sale was afterward^ 
drawn in general terms. This witness stated^ 
Aat he once owned the negro; that if perfecfly 
sound, be was worth 600 dollars. When witness 
sold him, he thought he waa a sound negro. Be 
had sore ej^s when^ with Ccddwett^ and at one 
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^me he was rery bad. Th« negro, defendant g|Lc»m. 
jfave in excikange, wts-hane. Thi» the defendant "^y^-^ 
expres&ly stated. Camelins Bmm^ ftnower wii- , jj^^ 
!)«#» caHed by the d^feiidaiit, prw^d^ that the -— - — -^ 
defendanUtendered the negro to CoMweU^ and 
desired him fa take him batk, wbicb be refoeed. 
Thi« witness bad the negro in bis service for 
some time, and tbeught bis sight aiateriallj de*- 
fectfve. The affidavit of Dr- Jamesi KeBy ww 
read by consent, wbic^ stated that he, in tbe 
spring of 1915, was called npon to esMndne tlie 
negro in question ; that be ibund one of bis eyes 
iveak, one worse than the other ; that they were 
affected with a disorder, called by medical men * 
a millty cataract ; and that hard laboar, and la^ 
bonring in the snn, woold each be injtirioasy and 
united might in tifiae destroy bis sight altogether. 
On the part of the plaintiff^ Jomes Martin was 
sworn, who saidf be knew the negro : that be had 
worked on shares with the defendant in the crop 
of Ii813 ; that the negro was pirt in by the de- 
fendant as a good hand ; that the defendant did 
afterwards request him not to push this negro « 
too hard because of his eyes ; that tbe witness 
never put him to close work. He was employ** 
od in- chopping and ploughing. He did as well 
as the otber negroee, «Ad he saw no defecrt in bis 
work; hot be could not speak of tbe soundness 
-of his eyes.. Roberi Caldwell, called by tbe pli^n^ 
tiff!| proved a tender of 487 dollars to tbe defeR»> 
dant, with an ofler to take back the negro, whi^& 
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Mi7!Tiii; ^® defendant refused, saying, the negro wbb al^ 
Jj^;^^^^ ready engaged in the crop, and he could not 
^^ take him out of it The n^ro which defendant 
gaTe in exchange, sold at the sale of CaUkodTf 
estate for 387 dollars, which, with the amount 
of the note in this case given as the difference 
of ralue in the exchange, made the sum tendered. 
John L. Yow^^ another witness called by the 
plaintiff, knew the negroes, and thought the ne* 
gro that defendant received was worth 1 dOdoUars 
more than the one he gave in exchange. There 
were other circumstances given in evidence on 
both sides; but this statement gives with suffi- 
cient accuracy the character and weight of the 
testimony* The Jury found a verdict fof the 
plaintiff* for the amount of the note and interest 
The defendant now moves for a new trial, be- 
cause there was sufficient evidence of the un« 
soundness of the negro, and that the Jury ought 
to have found for the defendant 

The case was tried at Fairfield, in the Jail 
Term of 1817, before Mr. Justice Cheves. 

The opinion of the Court was delivered by 
Mr. Justice Cheves. 

This case was tried before me ; and if I had 
been of the Jury, I certainly should have given 
a diflferent verdict : but I am not disposed to dis- 
turb their verdict There was evidence on both 
sides ; and although I think it preponderated in 
favour of the defence, yet it was not very pre- 
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cise or very strong. The opinion of the physi- ^•'•'^^J'^' 
cian was founded on a single view of the negro; n^v-^/ 
and he says no more than, that he at that time ^j^^^ 
had weak eyes: though he supposes hard la- 
bour in the sun might destroy his sight. This 
is hypothetical, and not very clearly or strongly 
stated. On the whole, I am of opinion a new 
trial ought not to be granted. 

Grimki^ Cokoch J^^t Gantt^ and Johnson^ J. 
concurred. 
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May, 1819. 
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hUASt G. Matbii afpainH Cai.eb Clark^ 

The plfttntiff had mued an attaehtne^it against 

S^'^^'to SS Matthew Lmes^ a oopj of whidi had been served 
S^tte'^tir on the defendant as samMhee. To dM a netiini 

ttft u be lesally 

nj£ tb^'tLft ^*^^ °^®^^ ^ *^^ garnishee, that he had pur^as* 
mm!'^''^ ed a negro from Lm$s^ the absent debtoi> .and 

Ml to reeovtr tb« 

wppoNd^ Mt £11* If hich he had given his note Ibr 500 diAlars ; 
that prior to the attachment being served be pai4 
300 dollars in part, and that after the service of 
the attachment he had paid 100 dollars more; 
that at the time of making the return, the negro 
for which the note was given, had ran awaj ; that 
he did not answer the description which had 
been given by Lines at the sale ; and that he did 
not consider himself indebted to the said Lines 
any thing. At the Court next succee^ng the 
one at which the return was made, the presiding 
Judge, Mr. Justice Bay^ on motion, ordered that 
the garnishee should pay into the hands of the 
Clerk of the Court the 100 dollars which had 
been paid to Lines after the attachment had 
been served on the garnishee, from which order 
an appeal to this Court has been made for the 
purpose of having it revised. 

The opinion of the Court was delivered by 
Mr. Justice Gantt. 

It is certainly competent for the plaintiff in 
this case to avail himself of all the rights and 
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Matbit 

▼. 
Ciark. 



advantages which appertained to. the abseut ^\mt 
debtor n^qp«(iG#Qg wlmt m^i have been owing 
from the garnii^ee) but no more. Sujppo^, in^- 
stead of paying the 1 00 dollnfs to Ums^ ^e gar^ 7 
nishee had retained it in his own possession till 
the Courts at which the l*etum was made by him, 
could there have been any pretence of condem- 
nation of that sum for the use of the plaintiff in 
attachment under the special circumstances set 
forth in the retura ? I think not. If the circum- 
stances stated to have been detailed in the re- 
turn shall, on investigation, turn out to be cor- 
rect, then the garni^ee will be entitled to a re- 
imbursezdent oi the money paid to Ldnes on ac* ^ 
C4>unt of this purchase. It is true, that if the 
garnishee had been bona fide indebted to the ab- 
sent debtor, then any payment made to him after 
the attachment levied in: his hands could not 
have been justified. But the event may show 
that he was not so indebted ; and the garnishee, 
having come to the knowledge of the impositi<m 
practised upon him before the return made re- 
specting the negro purchased, and having made 
^ special return thereof, I think the order requir- . 
iDg him to pay the 100 dollars into the hands of 
the Clerk was illegal, and ought to be set aside : 
the plaintiff in attachment will have a right to 
contest the truth of the return made ; and so far 
as he can make it appear, that at the time of the 
attachment the garnishee was indebted to the 
absent debtor Lims^ so far he will be entitled to 
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cobVitifA* recover against him; but (m such issae the gar- 



MttUi 

▼. 
Clark. 



niahee will have the saiae r^^t of defence against 
the attacduog creditor Mathisj that he would have 
had if sued by Lme$ himself 

ChriaJU^ NoU^ liiid CAetM, J. coneiurred. 
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THE PRINCIPAL MATTERS 



IN THE 



FIRSt AND SECOND VOLUMES.* 



NOTE.— a refcn to VoIuUi I, ud bto Valval* II. 



A. 

Account. 



Af&davit. 



Tbe affidavit made by n witness 

before a magistrate, may be read at 

«n. 1 • ^/r c ^ ^ ^^ trialf eiSier to aupport or invali*- 



partnership accoant to be taken and 
«ettled, it is a proper case for the 
Conrt of Equity. Taylor t. ^o/- 
moti. , a 172 

■ 

Action. V 

Wh^ the Gbamcter of plaintiffand 
defendant unite in the same person, 
a suit at law cannot be entertained, 
although other interests may be im-* 
piicat^ ; the remedy is in the Court 
of Equity. TalliaJ^ro^ Executor^ v. 
TaliiaferOf Ordiaary* b 428 



Lazarus. 



34 



Agent. 



A&ni\«ftion. 

Confession of a party is the high- 
est evidence. Corporation of Co- 
tumbia t. Harrison. b 215 

See Evidence, 5^ 12, 29. Contract, 1. 
BIB of Exchange, 4. 



1. A merchaoil abroad eoBsigns 
negroes to a merchant herev who selk 
them, together with other consigned 
negroes, to W« (wtth whom the con^* 
signee had other dealings,) and 
makes the sale «n item of an account 
cnrveiBt, taking no security. The 
house in which W. was concerned in 
England, . becomes bankrupt there, 
and the consignee, to secure himself, 
and prevent the English creditors 
from gainii^ a priority, takes from 
W. a bond w the general balance he 
owed, and a mortgage of all the ne- 
groes sold. This mortgage he as- 
signs over to the defendant for a valu- 
able consideration, he not knowing 
that the bond and mortage bad been 
given to secore « debl^ mgivMy doe 
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tor the eottaigned neproet. Held that 
tkere was no conttnictiTe privity be- 
tween tbe defendant and tbe origiaal 
coosiffiieroa which to fiovnd an ac- 
tion for money had and recmTed» to 
recover the money produced by a 
sale of the negroea vnder the mort- 
gage. Admmistraiori ^ Wai$on ▼. 
Ekfie. a 349 

2. An agent hat no authority to 
bind hit principal by hia -declara- 
tions» except aa they form a part of 
the rei getta. State Bank t. fV. 
Joktmm. a 409 

3. Where a peraon, who baa got 
po wew ion of the fnnda of aoodiery 
though lawfully, uses those funds to 
boy up the notes of the owner, when 
he is in a state of insolTency, at an 
under rate, though such notes may 
be set up in discount to an action 
brought for the money, yet die de- 
fendant is entitled to no more than he 
actually paid ; and the plaintiff has a 
right to gire evidence, if he can, at 
what sums the notes were purchased. 
Murden r. Beath and Miks. a 244 

4. A plaintiff, haying money in 
the hand^ of the sheriff, the latter 
settles it with plaintiff's son-in-law, 
to whom he had several times before 
paid over money for the same plain- 
tiff, without any express orders or in- 
strument of agency, and which had 
never before been disaffirmed by 
the plaintiff; on this the Jury pre- 
sumed an agency, and the Court sup- 
ported the verdict. CamphtH v. 
Chiles. h 251 

5. And the agent having discount- 
ed the sum with the sheriff^ on the 
score of a purchase made by the 
agent at his sales, held to be vaJid as 
a payment to the plaintiff, ib. 

1. By the act of 1807, « grant of 
land, made to an alien, is valid ; pro- 
vided he declare his jntention to be- 



come a citizen of the United States,, 
agreeably to the aeto of Congress ; 
but in this csae there being no proof 
of any complianee iMk tiK proviso, 
the grants made to the alien were 
declared vwd. Mteks v. Rkhbo^ 
rotcgA. a 411 

2. The acts concerning the ability 
of aHens, who purcfatto or inherit 
lands, considerui and expounded. 
Riehardi v. M*Ikmitl^ a$ui others. 

b 18 

1. A defendant pleaded a rdease, 
stated to be on the loth of the month ; 
at the trial produced, one dated the 
14th ; being objectedf to, and the ob- 
jection supported, the defendant 
moved at the trial for leave to amend, 
which was refused, and verdict for 
the plaintiff: new trial granted with 
leave to amend the plea. Morrow v. 
Morrow. - d 109 

2* IThere is no good reason why a 
plaintiff shall not ba:ve the privilf^ 
of amendment in actions of slander, 
equally as in other actions, it being a 
rightful remedy for a legal redress. 
Philips Y. M*Master9. b 261 

3. A Jury, after they have brought 
in their verdict, may, under the eye 
and sanction of the Uourt, retire and 
amend it, if they have not made it 
such as they intended. Hobson v. 
Humphries. h- 371 

See Jnty. Verdictj 1, 2. 

AvfaTA. 

1. Where a reference is made to 
four persons, with power to call in 
an umpire, and three agree, the award 
must be conformable to their opimon, 
and the calling in. an umpire in such 
case is irr^^ular. Lockart y« Kid, 

b 217 
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2. Exeentdrs and administrators 
hsive a right to submit tnatters of ac- 
GOttQt to award. Where an award is 
made by arbitimtors pii|«aaiit to a 
submissioo, the law will imiply a pro- 
mise to pay» aad no special assumpsit 
need be proyed ; but there ought tp 
be a proper count in the decUuration. 
Smcard ?• AdminUtrafors of Swi-' 
card. h 218 

iThough a man may put another 
out of his house» who persists in re- 
maining, yet he may not inflict a rio- 
lent kittery. SitUe t. Lazarus. 

a 34 

If one sue upon an assigned de- 
mand which is not negotiable, in the 
name of the original contracting par* 
ty, and fait in the suit, the costs are 
demandabte only from the plaintiff, 
and not from the person to whom the 
assignment was made^ who is only to 
be regarded a^ agent. Bennei v. 
M'Fall. b 19S 

See Agent. 

!• An agreement made between three 
parties, and containing various stipu- 
lations concerning a joint adventure 
in a projected voyage, the promises 
are reciprocally dependent, and the 
party suing iar a non-periformance 
must show a fulfilment on his own 
part. Taylor v. Holman. a 172 

2. Selling for a sound price raises 
an implied warranty that the thing 
sold is free from defects, known and 
unknown. Lester v. Chri^am. a 1^ 

3. The defendant, by his derk, re- 
quested that a foreign seaman should 
be admitted into the marine hospital, 



(for which the kw of Congress autho- 
rizes a charge of seventy-five cents 
per day,) he is liable in defsnlt of the 
ioreigp captain, who went away and 
left the seaman, to pay the amount 
due to the institution. City Co«n- 
cU of Charleston v. Boyd. a 353 

4. Though it is a well established 
rule in this Coart, that a sound price 
demands a sound property, yet the 
property must be tendered back to 
the seller as soon as the defect is dis- 
covered ; whiclf not having been done 
till more than a year had elapsed, 
held that an action would not lie. 
Mitchell V. Duhose. a 3W 

5. And where property sold is seized 
by the sheriff, under an execution 
which did not legally bind it, the she- 
riff is a trespasser, and the party who 
had before purchased must take his re- 
medy against the sheriff, or the^ plain- 
tiff, who caused the executionto.be 
so levied ; and not against the ven^ 
der, on the ground of title evicted out 
of the vendee by such levy and sale« 

ihm 

« 

6. A person buying three pieces 
of stockingnet, has dpuble pieces 
delivered to him by mistake of the 
clerk, and takes away the goods, the 
vender may recover the difference of 
value between single and double 
pieces ; if not under a count for goods 
sold and delivered^ still under that for 
money bad atMl received. Bours and 
Bascambe v. Watson. a 393 

7. Action for money had and re- 
ceived will lie to recover back the 
consideration money, where the con- 
sideration has failed ; or a pn^r- 
tional -part where the oaaaiaaration 
has failed in part, and the Jury are 
the proper judges as to the quantam. 
Lacoste v. Flotard Sf Co. a 497 

8. Action for building a house. 
Proof of alterattotts from the original 
plan, and the venfict being conform- 
able to Uie testimony as to the value 
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9. A. is indebted to B. who is in* 
debted to the plaintiff; C.» and it is 
agreed that A. shall jpay to €. the 
debt that B. owes him. In conse* 
quence of the agreement, B. credits 
A. io account, but C. sliU holding B. 
liable, sues A. This arannpeit for 
tha debt of another not being in wriu 
ingy is void by the atatate of fraads, 
there being no consideration between 
A. andC. ; nonsuit entered. Jemes 
T. BaUard and wift. h 113 

10. The plaintiff bongfat a negro 
of the defendant, at a sale by the 
aheriff, and the negro proving un- 
aouud, plaintiff returned him, and 
brought assumpsit against the de- 
fendant, alleging that he had conceal- 
ed the defects of the negro at the 
aale. Sec. ; held that this action would 
not lie. Sheriff *s sales are coupled 
with no implied warranty; and if 
there were any actual fraud, the re« 
ttiedy should hate been by an action 
<tf deceit. DavU v. Murray, b 143 

11. Where there are no legal liens 
i)n defendant's prc^rty, he may 
Waire the advertisement required by 
law for his benefit ; or plaintiff and 
defendant may unite to waive it. 144 

13. A promise by a ^ird peraon, 
the fri^d of the wife, to pay the bus* 
band for the boarding of her chikl- 
tmk, by a former marriage, if be 
would sign articles of separati<», is 
good, and not within the statute of 
fVauoS. Hughes V. Creyon. b 257 

13« It is a general rule that in an 
actifmi of aasumpsit, a consideration 
must be stated and proted, otherwise 
ihe taw gr««s no action. Promissory 
Mftes, and bills of eKchange, fom an 
^eeption. Gams v. Ktndritk, 

b 339 

14. Where a person promises, in 
writing, to pay a doctor, if he will at- 
tend a poor persoa who is aiefc^ it is 



A garnishee in attachment, haa a 
right to the same defence against ^e 
plaintiff, as he legally might have 
against the abaent debtor if he were 
! present, and suing to recover the 
supposed debt from the garnishee. 
Miithis ▼. Clark. b 456 



See Foreign Bankruptcy. 

1. A sale at vendue; terms not 
complied with by the purchaser ; a 
sale had at his risk after seven days 
notice, and the difference recovered. 
Campbell and Milliken v. Ingra- 
kaau a ^^ 

2. Sales by auetieo are within the 
statute of frauds and perjuries, and 
there must be a note^ or nsemoran- 
dum, &c. to charge the party ; but 
the auctioneer is the agent of both 
parties, and, a note^ or memorandum, 
by him, is sufficient. But the origi- 
nal note so made must be produced ; 
and a copy only being adduced by 
the auctioneer at the trial, the ver- 
dict was set aside, and a new trial 
granted. Daxsis v. Robertson^ a 71 

B. 

1. An affidavit, mude before a no- 
tary public, in Pennsylvania* and cer- 
tified under his notarial seal, without 
other authentication, is not sufficient 
to hold a defendant, to bail in this 
state. Sprageila v. M<mte Bruno. 

a 880 

2. What kinds of attnatation a&d 
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authentication, dmie oat of this state. 



will be deemed sufficient to hold to particular purpose^ and it is used for. 
]bail within this state. . ib. a 281 a different purpose, and loss happens^ 

3. If bail to As sheriff would wish ^^ ^^ ^j****^ ^«» ^"^^ ^^ "^ 
to avail themselves of the privilege *^"« ^^are, &c. &c. a 121 

<^f surrenddrinf the priaeipal, Ihey 3. A person who hires a negro from 



2. Whero propmtf is bailed for a 



must enter themselves special bail io 
tiie aetioD, before a judgment there- 
on is obtaiated^ for the bail to the 
aheriff becomes fixed by the entering 
up of final judgment against the priu- 
eipal. Pepoan v. Mooney. a 314 

4;. A defendant being held to bail> 
and si^on after the phuattff writes a 
Bote te his attorney to discharge the 
bail ; though there was no proof that 
this note was shown to the attorney, 
y^ it was held to be an agreement to 
discharge the bail, and a good de^ 
fence against the scire facUu. Haw» 
M V. Hwnt and Roche, a 321 

5. Principal may surrender or he 
aurrendered in disicfaarge of bail, aoy 
time before the return of scire fed^ 
or of the second nAU* Stevens v. 
Meeds. a 318 

6. A suit will lie upon a bail bond 
against the atoinistrator of the bail. 
jidmkustraiar of Langley v. Ad-^ 
wittistreier of HUlis. & 451 

1. The defendant having hired 
aome nef^roes from plaintiff, refused 
to take on hire an old wench who was 
connected with the others, but it was 
agreed tfiat she should be allowed to 
live with them on the plantation, to 
cook and take care of the sick. The 
defendant sent the said wench to 
Charleston to nurse a sick lady, 
where he was warned that the small- 
pox prevailed, and that the wench 
would be endangered. Defendant did 
not remove her, and she too^ the 
•maU-pox and died : MA that Ute de- 
fendant was Uable to the plaintitf for 
her value. TMenere v. Fuller. 



another for a limited time or pur- 
pose, implies a warranty to return 
him when the purpose is answered ; 
and the bailee shall nbt be permitted 
to put the person, from whom he so 
received the negro, to an action to ro^^ 
cover the m^o ; and in that action 
set up, as ft defence, a tide in a third 
person ; such a case being analogoiia 
to that of Lmdlord and TesMm^y the 
latter not being allowed to dispute 
the title of his lessor. Manning v. 
Norwood, b 374 

Batikruptcy. ' See Foreign 
' Bankruptcy. 

1. The act of 1795 having, pre- 
scribed the mode and the terms in 
which the inheritance of a married 
woman may be disposed of and con* 
veyed', must be strictly followed; and 
if not, she may sue for, and recover 
her lands, after the deatii of her hus- 
band, as no more passed than his life 
estate by the conveyance of himself 
and wife ; and she will not be barred 
by the statute of limitations, until 
five years after bis death. Broum v. 
Spawn. b 12 

2. Where a female parcener had, 
in her minority, joined in conveying 
the land, and married before coming 
of s^ge ; her right to disaffirm her act 
devolved on her husband; and he 
having, after she did come of i^e, 
made a conveyance of the land to an<- 
Olher, this was held to avoid her con- 
veyance while sole, and in minority. 
Roach V. Williams. b 202 

3« Where a husband deserts and 
m 117| abandcms his wife» ahe may be re-« 
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garded aa a fewnmile ; and he may 
be pr«aaiii«d to be dead^ after a iong^ 
abaence and not heard of. Cn$aick 
Mmi Wife r. White. b 282 
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1. A MU of exchange* drawn hj a 
perM>n in Charleston* on a peraon in 
New* York 9 ia a foreign bib* and if 
not proteated for non«aeeeptanee* 
though notice be giren of ita being 
dishoBonred* the holder makes it his 
own* and discharges the endorser. 
i>ifttean ▼• Covrie. a 100 

2. Bill of exdiange drawn in Nas- 
sau* by a resident of Charleston* up- 
on a reaident of that city* acceptid* 
but not jpaid* and drawer and accept- 
er, sued here; interest only allowed* 
and no damagea. Different reasons 
given by the Judges for granting a 
new trial. Bain, Dumheeg Sf Co. 
T, Ackwwnk. a 107 

3. Where notice was given to the 
drawer of a bill* which had been ac- 
cepted* that it would not be paid at 
maturity, the omission for four mails 
to give formal notice of its being ac- 
tually dishonoured* was held* by a 
majority of the Court* not to dis- 
charge the drawer ; especially where* 
from circumstances* there was ground 
to construe the agents* who held the 
bill, as being also agents of the draw- 
ers. Elhrbe v. Marvin. a 381 

4. A person on whom a bill is 
drawn* in conversation with a third 
person* and a stranger to the busi- 
ness* speaks of the bill, and says* 
**he will have to pay it," &c. of 
which conversation the holder of the 
bill has no knowledge ; this is no evi- 
dence of an acceptance so as to 
charge the drawer. Martin y. Ba^ 
con. b 132 

See Promissory Note. 



BonA. 

1. Suit on a bond on which no in- 
terest had been paid for twenty-three 
years. Plea, jmyment, &c. evidence 
of an intermediate suit being com- 
menced, but discontinued, not suffi- 
cient to rebut the presumption of 
payment ; and the Jury having found 
a verdict iot the derendant, a new 
trial refused. Paimer v. Dubois. 

a lis 

2. Though a shorter time than 
twenty years may foe submitted to » 
Jury as a presumption of payment,- 
yet it ought to be supported by some 
other evidenoe* though slight circum- 
stances will be sufficient when the 
time approaehea doaely to twenty 
years, tb. a ISO 

3. in a bond* conditioned to make 
titles* although the issue is on n&n e$t 
/aetum^ yet the special matter may 

be entered into under the set of As- 
sembly. Cotrim v* M*Cul/otfgA; 

b 165 



4. A suit may be brought on an 
appeal bond, taken before a magis- 
trate* without -final process being is- 
sued against the party who was cast 
on the appeal. KtrkpaJtrtckondWiL 
son V. M' Williams. b 312 

See Vendor and Vendee* 2. 

Boundoxies of liand.. 

1* Rules as to the locality Sf tamls, 
and ascertaining boundaries* con- 
sidered; all liable to a variety of 
exceptions* arising out of different 
matters of evidence* and peculiarity 
of circumstances. Bradford v. Pitts^ 

b 115 

2. ,Tbe original propri^oi: of the 
site of PinckneyviHe* having sold the 
residue of the tract to the plaintiff, 
after taking off the piece assigned far 
the village; though on the westera 
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boundary there renkftined a slip of 
land beyond the lota of the village» 
which might be regarded as a way, 
or a common, yet the plaintiff could 
have no right to it, though it was 
not of imm^ediate use to the villagers ; 
neither could the defendant, who 
owned the village lots adjacent, ap- 

Sit to his own use. M^Mahon v. 
yfor. b 175 

See Grant. Vender and Vendee, 5, 6« 
Warranty, 1* 



c. 

1 • The master of a skipper, who 
had undertaken to carry a parcel of 
^cotton»k his own vessel being fuj), 
with the concurrence of plaintiff's 
overseer has it put on board of an- 
other vessel, but gave a receipt him- 
self. That vessel became stranded, 
and the cotton damaged, but the ves- 
sel being proven to be good, and suf- 
ficiently manned, the carrier who un- 
dertook held not liable for the loss. 
SamweU v. Hussy. a 114 

2. By the Common Law a carrier 
has a lien on the goods carriec^ and 
an action against the consigner for 
the freight. 

3* The carrier not bound to look 
to the consigner's factor, nor liable 
to the objection of laches, if the fac- 
tor, though he promise, omits to pay, 
and no suit brought against him, and 
he become insolvent. Hey ward v. 
Middleton. a 186 

4. Where goods are damaged on 
board of a vessel in the voyage, and 
alleged to be through the default of 
the master, it is not absolutely ne- 
cessary that the damaged goods 
should be sold in order to give a 
right of action,^ and far less that both 

VOL. II. 



the damaged and the sound should be 
sold. The plaintiff, if he have a 
right to recover at all, may prove his 
damages in any other competent man- 
ner. Shackelford v. Patrick, a 311 

5. During the war a contract was 
made witii a wagoner to carry a load 
of cotton frcMU Lancaster to Rich- 
mond, at a specified sum per hun- 
dred, for transportation thither. The 
carrier attended at the place, and 
while loading his wagon with defend- 
ant's cotton, news of peace arrived, 
and he determined not to send the 
cotton, and made plaintiff unload. 
Held that an action lies for the price 
of carrying the cotton. Davis r. 
Crawford. h 401 

Cattle* 

Cattle ranp^ing^ at large in the 
woods are still in the constructive 
^ssession of t^Je rightful owner. 
ffilUams v. Belthany. b 415 

CliaTleston. 

The recorder of Charleston is not 
a judicial officer of the state, in the 
sense of the constitution ; and though 
he exercises judicial authority under 
the city laws, yet he does not come 
under that clause of the constitution 
that requires all judges to be appoint- 
ed by the legislature of the state, and 
to be commissioned under the great 
seal thereof^ Egle&ton v. City 
Council. a 4b 

The ancient principle of the Common 
Law, that a person shall not be per- 
mitted to stultify himself by aUeging 
his mental incapacity in avoidance of 
his own actf is obsolete^ unreasona- 
8 N 
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ble, and not to be admitted. Rhf; fairafsa, will Titiata aay contrai^t. 
- '^' Hobson r. Humphries* b 371 



¥• Huntington. 
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ConftiAeTation. 



See Dninkenness, Warranty. 



Though a deed made to i woman, 
in consideration of future illicit co- 
habitation, be void at law, a deed, 
conveying property during such co- 
habitation 18 not so. The act of as- 
l^embly which prohibits a man, hav- 
ing wife, or children, from settling or 
conveying to a woman, with whom 
he lives in adultery, more than one- 
fourth of his estate, does not go to 
give validity to contracts, bottomed 
on base ' eonsiderations, which wer^ 
toid at law ; but it recognises the 
legal right of a m^ to compensate, 
by some provision, the injury he may 
have done by criminal intercourse. 
CuMock and wife v. White. h 279 

CONSTABLE. See Indictment. 

CONTEMPT. See Sheriff, 1, 2,3, 

4, 12. 



C o^pwctiieTshi^ 
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See Witness, 3. 

CjontraQt. 

1. Where one of two parties who 
had made a verbal contract, in con- 
versation with the other at a subse- 
quent period, states to him, and as- 
serts one of the terms of the contract, 
to which the other does not dissent, 
that shall be proof sufficient as to the 
point asserted, in the absence of other 
testimony. Wells v. Drayton, a 111 

2. Though there be a special con- 
tract to allow commissions, (there be- 
ing a neighbourhood cnstom for the 
carrier to sell the produce without 
charging commissions,) it is not 
such a special contract as to require 
to be specially declared on. Moore^ 
man V. De Graffenreid. h 195 

3. Misrepresentation and want of 



1. Copartners cannot sue one an- 
other at law, for matters relating to 
the partnership concern. 

2. The Jury having undertaken, 
contrary to ^he evidence, to deter- 
mine that there was no partnership, 
the verdict was set aside, though as to 
the merits of the contest, it was a 
case fit only for the Court oC Equity. 
Course v. Prince. a 413 

3. Ai\ action of assumpsit will not 
lie for one of two partners i^inst 
the other for articles furnished, and 
advances made to the partnership, 
as they come into general account in 
Equity. And one partner pattiog 
down in writing what he acknow- 
ledges to be due, without an express 
promise to pay, will not vary the case, 
as there might be counter claims. 
Course v. Prince. a 416 

4. Two persons being co-partners 
as carriers, the produce carried being 
sold by one of them as agent for that 
purpose, though they may be jointly 
interested in the freight, yet tlw com- 
missions on the sale are a distinct mat- 
ter, and one may be a witness for the 
other. Mooreman v. De Grajgen- 
reid. 6 195 



1. A prohibition granted to re- 
strain the City Coroner of Charleston 
from exercising the office in any case 
that comes within the legal duties of 
the Coroner appointed for the dis- 
trict, under the laws of the state. 
Gilts V. Brown. a 230 

2. Powers and duties of Coroners 
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atCI[oj»«oB Law, tiid by Ae^ act of 
}796t judicial and 'ministerial, ib, 

a 231 

3. The powers granted to the City 
of Charleston to appoint a Coroner, 
cannot give any operation to that of- 
fice, beyond the effectaal execution of 
their by-laws. Nothing shall be pre- 
sumed to be within their jurisdiction, 
which is not expre^ly granted. ib» 

« 234 

1. Information in nature of a quo 
t&arranfo will lie against a corporation 
by the Attorney General, in behalf of 
the State. This Court possesses the 
powers of the Court of King's Bench 
in superintending corporations. The 
State V. Cit]/ Council of Charles- 
ton, a 36 

2. In an actiom for dues to a cor- 
poration against one of the corpora* 
fors, the treasurer produced his ledger, 
which contained only aggregate sutns, 
made up from time to time^of small 
details, but always adjusted between 
the treasurer and the party; this, 
with the oath of, the treasurer, wa5y 
admitted as sufficient evidence, with- 
out producing the details^ thoiogh 
some of the items consisted of pend- 
ties under the corporation. Corpo^ 
ration of Columbid v. Harrison, 

' * 213 

3. The law implies a promise on 
the part of every individual of any 
corporation, to pay all sums due by 
their njiles or by-laWs ; and the cor- 
poration are entitled to the aid of this 
Court to enforce such demands, ib, 

b 215 

Costs •. 

V 

1. The owners of slaves, who may 
be convicted of offences, are not lia- 
ble to pay the costs of the prosecu- 
tion. Penning r. Porter. a 396 



2. The not giving notice of taxing 
costs by the clerk, is no cause for 
setting aside the judgment after- 
wards. Shaw V. Kelly. . h 317 

See Assignment. 

Couxts. 

Where a point of law has been de- 
cided by a Court of competent aAitho* 
rity, though not of supreme a«thori- 
ty, and been received and acquiesced 
in fo|r many years, it ought not to be 
departed from without much iKmside- 
ration. Assignees of T^hiUm^ j* 
Chapman. *^* #i 9® 

See City Recorder. 

Covenaiat* 

If a covensnt by two be joint, and 
one die, the survivor only can be sued 
at law ; and if both be dead, the re-* 
presentatives of the survivor only can 
be sued at law. Other modes of re- 
medy lie only in Equity. ^ Ayer v. 
Administrator of Buford* b 319 



D. 

Damages « 

/In actions of trespass for wrongs 
or injuries which are continued /after 
action brought, the Jury may give 
damages up to the time of triai» and 
are not to be confined to the time 
of action brought.' P^poon, Guar^ 
dian^ t. Clark, a 137 

Debt. 

Debt will li^ upon a single bill for 

a sum certain, though it be payabla 

in produce, Bollinger v. Thurston. 

• * 447 
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A person holding a note of parties 
whom he beliered to be insolyent, 
traded it away for g^ood property, 
averring that ''it was as good as 
gold dust/* and wovld be paid in two 
or three days. Held that this was 
SBch a deceit as vacated the contract. 
Wauam ▼. Pickei. b ^122 

Deed. 

1. W. E. by deed, for natural af- 
fection and consideration of £100, re* 
serving the nse of a tract of land to 
himself for life, conveys it to hissonfor 
life, and afterwards to the children of 
his said son, lawfully begotten. The 
estate passed to the son for life after the 
death of the grantor, and then to his 
children, who took as purchasers 
from the grandfather ; and the land 
was not subject to the dispositions df 
the father's will. Jenkins v. «/ifn- 
kins. a 48 

2. Every deed, from the solemnity 
of the seal, presumed to be for good 
consideration. JRighhm v. Heirs of 
Righton. a I3i 

3. A deed is not necessarily vmd, 
for not being recorded. ti.^32 

4. Whether an erasure in a deed 
l>e material or not, may sometimes in- 
volve a question of fact as well as of 
law. Hood V. Huff. b 101 

See Drnnkenness. Sheriff, 5, 7. 
Dower^ 3. 

BeTelict. 

A person who takes up a raft of 
boards found floating adriU on one of 
the rivers, is entitled to hold it 
against all the woild, except the ori- 
ginal owner, and may maintain an ac- j 



tion for it. Bone and others r. HtU 
len. « lOT 

HoN^eY. 

1. Upon a summons to show causa 
why dower should not be meted, the 
partjin possession appears and pleads 
i matters in bar which are triable by a 
Jurj : the demandant must file her 
declaration, and an issue must be 
made up. Righton v. Heirs of 
Righton. • a 130 



2. In an action for dourer, the ver- 
dict of the Jury was sustained^ 
thongh some irregularity of pleading, 
as the right was sufficienUy deter* 
mined by the verdict. Smith v. 
Paysinger. h 59 

3. A widow who claims dower, is 
not obliged to show the deeds by 
which the seizin of the husband is 
manifested, as she is not enUtied to 
have the title deeds. ih. 62 

4. A widow not giving T»>^ce of 
her claim of dower when the land is 
advertised for sale, is no bar to her 
recovery. ib, 64 

5. In assessing a sum for dower 
against a purchaser, on behalf of the 
widow of a former owner, the value 
of the land at the t^me of alienation, 
and not the improved value, is the 
proper rule. Administrators ofRus^ 
sell V. Gee. b 254 



Ihruiikenliess • 

Though intoxication cannot be al- 
lowed to exonerate a man from im- 
prudent contracts, yet when one is so 
perfectly drunk when he signs a deed, 
as to be incapable of knowing what 
he did, the act is invalid, wanting- 
that assent which is an essential in- 
gredient in a contract. Assignees of 
TvJtt V. Volnert. b 27 
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Eaeheat* 



I Bot be given in e?idenee ; neither dtn 
his affidavit that part of his defieiencj 
had accrued before toe defendant be*- 
camesuretj, SMeBankv, fVilliam 
Johnson. a 4(H 



In the case of escheated lands the 
title vests in the state at the death of 
the owner without heirs, and together 
with the mesne profits ; and an action 
for money had and received will lie 
against the person to whose hands the 
rents and profits illay have come, ei- 
ther at the suit of the state, or the 
grantee of the state. Citif Council of 
4Jharlesion v* Lange. ' a 1^ 

See Alien. 

1. ' A single insulated word in an 
extensive correspondence, though it 
might raise a doubt, not sufficient to 
g-round a presumption. Munro v. 
Gardner. a 329 

2. If the Court is to resort to pre- 
sumption, the law requires them to 
adopt that which is most favourable 
ip the character of tfa$ party. ib. 

3. It is not necessary that a sub- 
scribing witness should recollect the 
time and the occasion when he sub- 
scribed the instrument ; if he recog- 
nise his handwriting, and is assured 
that he never subscribed 'without due 
and proper acknowledgment by the 
party, &c. Pearson and others v. 
Wightman. a 344 

4. It has been deicided in this Court 
that when a witness swears from writ- 
ten memoranda, though they did 
not recal facts to his memory, still 
the evidence was good, and better 
than adventurous and unaided recol- 
lection, lb. 

5. In an action against a surety for 
a teller in a bank, the acknowledg- 
snent of the latter, after his dismissal, 
of a certain sum beiiig deficie^t^ cisin- 



6. But the entry of cash, &c. made 
by the teller in the book kept by him 
in the bank, is equivalent to a receipt 
for the sum so entered, and is suffi- 
cient \o charge both him and the sure- 
ty ; and it rests with them to prove 
all credits or off-sets against that sum 
beyond what are admitted by the bank, 
who are not bound to make out by 
proof the detail of items of which 
the deficiency of the teller consists. 
And the bank may recover the amount 
of the deficit^ so that it do not ex- 
ceed the penalty of the bond entered 
into by the surety. ib. 

7. In an action on a protested npte 
against the endorser, the Clerk of the 
Notary, by whom the protest was 
m^ide, swore, from a minute-book kept 
by himself and the notary, respecting 
the giving notice to the endorser ; and 
though he had no distinct recollection 
without a reference, it was held to be 
sufficient to go to t^e Jury. Haig y. 
Newton.' a 423 

8. The drawer of the note being li- 
able to the costs of the suit against 
the endorser, is on that account an 
incompetent witness— decided by a 
majority of the Court. The case of 
Walton V. Shelfy, 1 T. R. consider- 
ed, ib. 

9. Where a plaintiff sues for a share 
of prize money as an officer, he ought 
to prove himself such by the produc- 
tion of bis commission, or some com- 
petent evidence of his appointment ; 
his having acted in the office is not 
sufficient where his being an officer 
is the very gist of the action. Allen 
V. Captain M*NeeL a 459 

10. A title by the master in equity, 
under a decree of that Court, which 
did not bind the defendant as a party 
or privy, is not admissible evidence 
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iir tn action Co try title, Dnufton* ▼. 
Umrikali Sf Chmdler. a 184 

11. Objections as to tlie eompetency 
Hf eTideoce not taken at the tnal ean- 
Bot be taken on a motion for a new 
trial ; and where counsel cannot agree 
as to what did or did not Uke plaoe» 
the notes or recollection of the Jud^ 
must be conelttsive. H^ndrickson^ 
AdmniBirmtor, t. Miller. a 290 

12« The admissions of a defendant 
are always considered the btst eyi- 
dence against him ; and a fact strong- 
ly and often asserted by the other par- 
ty, or his agent, in the presence of the 
diefendant, touching the principal mat- 
ter, and not denied by him, may be 
considered as admitted* ib. 

13. The record of an old snrvey, 
though certified by the Surveyor Ge- 
neral of tliat day, without any grant 
produced, will not warrant the Court 
to presume a grant, unless proof be 
given of the public offices being 
searched, the loss of original records 
by time, accident, &c. Williams v. 
M*Gee. a 88 

14. A grant is necessary to support 
a title by possession, as against the 
state. »*• S9 

15. But it has been decided in this 
Court, that naked possession will give 
title ; and a possession of part shall, 
under certain evidence of elaim, com- 
Drehend the whole quantity claimed. 
^ ib.90 

16. What evidence of claim and li- 
Biits shall be considered as sufficient. 

ib. 06 

17. A person who removed from 
Maryland nere, and brought a negro 
girl, and held her in servitude, hav- 
ing in his lifetime been heard to ac- 
knowledge that the girl's mother was 
free, was evidence sufficient to esta- 
blish lier freedom, and entitle her to 
damages against his estate. Pepoan, 
GuardiaUf v. Clark. a 137 

18. The discovery of evidence, of 



which the defendant was not ap- 
prised, but consisting of written 
evidence among the papers of his 
testator, no ground for new trial. 
Bogert and others v. Executors of 
Simons. a \^ 

19. A person^ had given a note, 
against which the statute of &Qaita* 
tions had run, and upon the note be- 
ing presented to him for pajment, 
seized it, sajing, " 1 am glad I 
have got my ha]^ on it; 1 have 
paid it long ago*'' In an action 
on this note, plaintiff may go into 
evidence of its contents, without pre- 
vious notice to the defendant to pro- 
duce it. Graff v. Kemahan. b 65 

26. But the acknowledgment of the 
defendant must' be taken altogether, 
and will, therefore, not take the case 
out of the statute of limitations, ib. 

21. Before a party can go into evi- 
dence of the contents of a lost deed, 
he must prove the euateace or execu* 
tion of it, and its loss ; or give some 
other account from w\ucVi 4ie latter 
may be inferred. Howell v. House. 

b t» 

22. Parol evideneeis admissible to 
(MtabUsh any fact, except when writ« 
ten evidence is required by law. 
Commissioner of the Treamry v. 
Allen. b 89 

23. Where one person prefers a 
bill of indictment against another for 
a felony, and the bill is thrown out 
by the Grand Jury, the party prose- 
cuted, who has brought aii action for 
a malicious prosecution, may give a 
copy of the indictment in evidence, 
though it had not been obtained by a 
Judge's order, Taylor v. Cooper* 

b 208 

24. Jitter^ whereithe bill has been 
found, .and there has been a trial and 
acquittal. ib. 

25. Query — If a 8eine-4Raker is 
such a handicraftsman as to make hts 
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koekc erideoee i Sfoff r. AdminU*i 
tratris: of Ptrrin, b 220 

26. Action od a lost note. Proof 
\ky a vfitness of the existence, and that 
he had assisted the plaintiff in search- 
ing among his papers, and it could 
not be found ; held not sufficient to 
maintain the action. The oath of the' 
plaintiff himself, as to the loss, not 
admissible. X* Sim$y administrator ^ 
V. J. Sims. • b 22b 

27. In an action by a physician for 
slander as to his professional skill, 
evidence of his having practised for 
several years with reputation, held 
sufficient evidence of his being a phy- 
sician. Brown t. Mims. b 235 

28. Parol evidence cannot be ad- 
mitted' to contradict or alter the terms 
of a written agreement. McDowell 
V. Beckley. b 265 

29. A defendant in a writ of par- 
tition> (brought to divide the land of a 
person alleged to have died intestate,) 
sets up that there was a will dispos- 
ing of^the land, which will could not 
be found. He proved the legal exe- 
cution of a will ; that the testator, on 
his death-bed, recognised the exist- 
ence of one, and when it could not be 
found, said he believed it must have 
been left in the possession of J. M. 
who drew and witnessed it. Held 
that parol evidence as to the will and 
its contents, ought to have been ad- 
mitted, and a new trial granted. 
Reeves v. Booth and others, b 334 



plaintiff dT such ttiitt^. Bollinger 
T. Thurston. b 447 

See Sheriff. Jury. Promissory 
Note, 2, 6, 7. , 



See Sheriff, 5, 6, 7, 9, 12. 



In a case of felony, where the pri- 
soner challenges all the Jury but eight, 
who are sworn, and upon examinitig 
the box %o draw out taies^men^ it h 
found, from some neglect, to contain 
no taleS'jurorSy the prisoner may be 
remanded for future trial. He can- 
not be said to have been put on his 
trial, though some of the requisite 
preparations were made therefor. 
The State v, Burket and Boatright. 

b 155 






30. Under a declaration containing 
oi)ly general counts, (as for money 
had and received, paid and ex-* 
pended, &c.) a special contract, asior 
a tract of land sold^ &c. cannot be 
given in evidence. Oraj/ v. Moore-^ 
head. b 439 

31. Upon the plea oi non est fac-- 
turn solely, defendant cannot go into 
evidence of the failure of the consi- 
deration : he muiit give notice to the 



A commission of bankrupty in 
England, and assignment under it^ 
does not so evict the title of the bank- 
rupt to property here, as to take a 
preference over an attachment regu- 
larly issued and senned under the laws 
of this State. Topham v. Chapman. 

a 283 



TrauA. 

1. It is a legal axiom that fraud 
must be proved : it cannot be pre- 
sumed. Munro V. Gardner, a 328 

2. It must be proved positively, or 
from string unequivocal circnm- 
stances. Einloch v. Palmer, a 224 
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8. Whett a nan who it in debt^ 
coDTeys all his property that can ^ . 
reached by his ^editors, and no con- 1 
sideratioii proved, it is invalid by rea- ; 
fton of fraud. At$ignees qf Tutt v. | 
Cohert. h 27 

4. A party in debt aold some ne- 
groes to the plaintiff, by whom be 
was pertnittea to retain possession : 
held to be fraudulent and void. Ken" 
nedjfY, Ross, b 125 



5. A person holding a hote of par<^ 
ties whom he believed to be insolvent, 
traded it away for good property, 
averring, ** that it was a^ good as 
gold dust,** &c. Held that this was 
such a deceit as vacated the contract. 
Watson V. Picket. b '222 

6. lft<n*epresentatiott and want of 
fairtiesa will vitiate a contract Hob- 
8im V. Humphries. b 371 



G- 



It is a general rule, that where an 
ori^nal grant of land calls for certain 
boundaries, the lines must be extend- 
ed thereto, though it transcend the 
distances assigned to those lines on 
the plat. There may be some ex- 
ceptions. Stark V. Johnson. b 9 

See Evidence, 18^ 14. Boundaries 
of Land. Presumption, 1. 



of his diatres8» may be indicted and 
pnnishedf though the injured person 
IS not present to prosecute ; nor shall 
the constable shelter himself under 
the plea of his acting by warrant from 
the magistrate. The State v. (rreen'- 
wood. a 420 

See Larceny, 1. Evidence, 23, 24 

lAlaiit. 



L 



A eonstable, who sets on foot a 
false ^iccusation against a free person 
ftf colour, before a magistrate, to tre- 
pan the person, and make money out 



A minor must sue by guardian, or 
be nonsuit at the trial. M^Daniet 
V. Nicholson. b 344 

See Baron and Feme, 2. 

A discharge under the insolvent 
debtors*, acts, operates against all who 
were suing creditors at the dme ; and 
therefore discharges from a/I pre-^xr- 
isting suits and judgments. May-* 
rant v. Myers. h 419 

1. A vessel insured from Barracoa 
to Charleston. In offering for this 
policy, the plaintiff was asked by the 
insurers, ** vrhen the vessel was ex* 
pected to sail ?" To which he re- 
plied by only stating at what time she 
did sail from Charleston, though he 
then had in his possession two letters 
from the captain, stating that she was 
ready to sail from Barracoa. This 

was a material conceallbeut. 

• 

2. Though the time of her arrival 
at Barracoa had been mentioned in 
the public prints, and even known to 
one of the insurers, yet the effect of 
the concealment was not obviated, un- 
less the plaintiff proved that the pub- 
lication had come to the knowledge 
of the B(^rd, or««was communicated 
by the Director who knew it. 
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^» The eaptaiii*8 delay in the West 
iiidies, waiting for documentB to come 
from St. Domiugo, was also an ob- 
jectioQ against the right of the insur- 
^ed to recover. Himely v. South Ca- 
rolina Insurance Company, a 154 

4. A ship insured must proceed on 
her voyage by the shortest and safest 
coarse, and with all reasonable expe^ 
dition. ih, 160 

5. No return of premiuoi, in cafes 
of actual fraud on the underwriters. 

ib. 1€1 

6. Insurance oii a vessel at and 
from Charleston to the windward 
coast of Africa, during her stay and 
trade there» and at and from thence 
back to Charleston, warranted not tg 
remain on fhfi coast longer than four 
months. When the captain entered 
Senegal, though with the loss of an 
anchor, and after having been driven 
from his anchorage* and blown off the 
coast, and though, seeking for an- 
other anchor, he had arrived on the 
coast in the intent of the policy, and 
the four months began then to run ; 
and his staying and trading on the 
coftst xn^re than fpur J9>^«^s from 
that arrival* w^ a breach of warran* 
ty* Murden v. South CwroUna Jn* 
surance Compamy, a 290 

7. In the construetion of policies, 
r€^rd must always be had to the 
course and usage of the trade insur- 
ed, ib. 210 

8. The insured hdviog w^rra^ted 
against anycap^re, &c. aft^r (Lhe Ut 
of XKecepbert (weaning ihe aet of 
Congress pri)hilHti^glAl^sla)^e trade*) 
it was not a jufttiw^ d^iaiiion i^ 
put int$» a £>i^ign port* t^ avoid tbe 
danger of top lAte aft arrival in the 
United States. **, 212 

1. Plain^i^b having obl»s«ed a ver- 
dict oa a proipiipoiy notfit mi while 

VOL. II. 



a motion for a new tria) was penditi^, 
bad entered up judgment* and lodged 
e!i;ecution to bincT property according 
to the rule of Court, canupt, on this 
dismissal of th^ motion for a new tri- 
al* claim from the Court to h^ve iji- 
terest brought down to the time of the 
dismissal, under any law or practice* 
that existed prior to the act of As- 
sembly of tbe year 1615. Wihon ^ 
Paul V. John A. Alston. a Wi% 

2. In debt, on a single bill for a 
t:ertain sum, tbe Jury are not restrict- 
ed to giving a verdict for that precise 
sum only, but may superadd interest 
thereon, in the namp of damages. 
Livingston v. Sps^r. b 68 

S^e Scire Facia3. T»id^r, 

joint Tei^ftue^. 

Joint tenancy severed by the vifl 
of one of the joint tenaQts, hy the 
act of 1734« Jenkins v. Jenkins^ 

a 59 

1 . Pebt m bond-^j udguQienl; by de-» 
fault. As this is a final j udgment* and 
was not to be perfected by a writ of 
inquiry before the act of 1809, &p, 
under that act, it is not a jcase to be 
submitted to the clerk to a3S€;^;5 the 
amount of the debt due, but plaintiff 
may enter up his judgment. Craig ^ 
assignee^ v. Alston. a l^ 

2. The act of 1809, which directs, 
that, in cases of judgment by default 
on liquidated demands, ^e sum due 
shall be ascertained by the derk, in- 
stead of executing a writ of inquiry 
before a Jury* is not repugnant to any 
part of the congstttfitioo. Murray v, 
Ahton. a 128 

3. The iwaielapee of ime that will 
raise a pnesmni^ion of ptymeet m 
caseof A hmAf will doso ft9 toa iiid»- 

3 O 
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ttesl ; aud the defendant ought to be 
allowed to go into distinct but coUa- 
leral transaction? between the par- 
ties, to fortify the presumption so 
raised by the lapse of time, token 
▼. Exeemiors of Thompsom. b 146 

4. Where a bond is given for per- 
formance of covenants, judgment by 
default, execution issued, and a levy 
«nd sale, it is too late for the defend- 
ant to avail himself of the privilege 
given in the act of 17^2, to submit 
the condition of the boml and spe- 
cial matter to a Jury. 

5. Where a party seeks to set aside 
a judgment ana execution for irregu- 
larity, it is incumbent on him to 
bring up the proceedings, or a tran- 
script thereof, from the District Court, 
to prove the existence of the irregu- 
larities, unless ^e adverse party shall 
admit the statements in the brief. 
Durkeff V. Hammond. b 151 

0. In suits on bonds, conditioned 
for the performance of collateral acts, 
though the sum really due be assess- 
ed by the Jury, the judgment should 
be eatored.up for the penalty, ib. 152 

7. In an action on a judgment on a 
summary process, though there may 
be, on the face of the copy of the re- 
cord produced, some irregularity or 
misprison, yet if sufficient appear on 
the whole record to fix the sum re- 
covered, it may be amended. Gage 
V. Sartor. b 247 

8. A judgment against two, and an 
action on that judgment against one 
of them only, without any suggestion, 
yet advantage thereof cannot be taken 
by the defendant, under the plea of 
nu/ fte/ record. ib. 250 

1. The Jury are the proper judges 
of the degree of credit to be given to 
witnesses, whose incompetency is re- 



moved by a release of their eventual 
interest. Kinloch v. Palmer, a 224 

2. Distinct provinces of the Court 
and Jury. t6. 227 

3. Where a Jury draw their con- 
clusions from facts and circumstances, 
without particular evidence on the 
point, and their verdict does not ap- 
pear to be against the justice of the 
case, it shall not be set aside merely 
because evidence on the point was not 
given. Murdeu v. Beatk Sf Miles. 

a 254 

4. It belongs to the Jury to deter- 
mine the weight of contradictory evi- 
dence. The Jury saying they bad 
made up their minds before bearing 
the charge of the Court, not held suf- 
ficient to grant a new triaL Darby 
V. Calhoun^ a 308 



L. 



« 

1. A conviction of larceny on the 
oath of only one witness, and the tes- 
timony shaken by circumstances, set 
aside, and a new trial granted. On 
an indictment for grand larceny, the 
Jury may find petit larceny. 7%e 
State V. Wood. a 29 

2. A person suffering a trunk of 
stolen goods to be put on board of a 
vessel destined for North Carolina, b& 
a part of his baggage, he having ta-^- 
ken hte passage, was such a recep- 
tion of the goods as purchaser or 
bailee, as justified a conviction under 
the statute for receiving stolen goods. 
The State v. Scovel. a 274 

1. A bequest of four negroes to 
the testatmr'tf two diiJdren ; and if 
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either die before tweuty-one, or mar- 
riage,, leaving no heir lawfully begot- 
ten, the moiety shall revert to the snr- 
Tivor; and if both should die, as 
above, the property shall revert to my 
£ftther, and his heirs, &c. One child 
died under age, and unmarried ; tes* 
tator's father next died ; and lastly, 
his other child, under age, and un- 
married. The limitation to the father 
not too remote, and his interest, 
though contingent, was transmissible 
to his representatives. Executors of 
McDonald v. M'Mullen. h 91 

2. It is not necessary that an inter- 
est, t9 be transmissible, should be 
what is technically called a vested in- 
terest, ib. 94 

3. In construing bequests of slaves, 
with limitations, &c. the issue is in 
general considered as identified with 
tiie parents. %h. 97 

4. A testator bequeaths a negro to 
his wife for life, and directs that when 
his son arrived at sixteen, both he and 
the negro should be put out apprenti- 
ces to a bricklayer, and then be- 
queaths the negro to his son and his 
heirs for ever. Held that the life es- 
tate was in the wife, and the residue 
of the interest in the son. Collins v. 

Green. b 346 

* 

Libel. The general issue pleaded. 
Defendant offered in evidence a hand- 
bill issued by plaintiff, which was al- 
luded to in the libel, which paper the 
presiding Judge prohibited to be read. 
A new trial granted, on the ground 
that it should have gone to the Jury 
in mitigation of damages. Thomp- 
son V. Boyd, a 80 

liimitatioii of Actions. 

1. A. and B. have unsettled ac- 
oQHBts. B. gives a written stipula-j 



tion, that if th# balance should be 
I against him it should not be barred 
by the limitation act. Adjudgedlhat 
this stipulation bound only for four 
years from its date, and that the sta- 
tute might after that period be plead- 
ed by the party. Executors of Lance 
V. Parker. a 168 

2. The slightest acknowledgment 
of a -debt will take a case out of the 
statute of limitations. Executors of 
Gray v. Kemahan. h ©7 

3. Assumpsit against several exe- 
cutors — ^Plea, the statute of Hmita- 
tons— replication, setting forth a fresh 
promise by one of them, and held that 
such promise took the case out of the 
statute. Briggs v. Executors of 
Starke. b III 

4. An account on its face is barred 
by the statute of limitations ; but the 
plaintiff enters a credit of recent date, 
which the defendfint disavows. Such 
entry, without some further proof, 
wiU not take the account out of the 
statute : no man can make testimony 
for himself, or be a witness in his 
own cause. Executors of Taylor v. 
McDonald. b 178 

5. The statute of limitations will 
run against a note given to the Com- 
missioners of the roads, or even to 
the Treasurer for the use of the state, 
there being no law to protect the state 
against the statute. Jamison^ Trea- 
surer, V. Executors of CarmichaeL 

6 206 

6. Defendant had given a note of 
hand to plaintiff's intestate, who, for 
seventeen months after the note be- 
came due, was of sane mind, but af-« 
terwards became non compos^ and so 
continued till his death ; held that the 
intervening insanity of the holder of 
the note did not suspend the statute 
of limitations ; which, having once 
begun to run, (at the time of action 
accrued,) continued, notwithstanding 
disabilities supervened. Adrntnistra- 
tor of Adamson v. Smith. b 269 
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7. A matter that it barred by the 
stalvte of iimitationa canaoi be set up 
a« a discoiint. Madden ▼• Madden^ 

b 350 

8. Where a promise ie made iudefi- 
n tely to pay a debt« the statute of li- 
mitationa begiaa to run from the time 
of the promise ; and so even thoug^h 
the promise be to pay on a future con-> 
tingency, for the statute is not sus* 
vended mitil the contingency happens. 
Where plaintiff replies an original 
\Trit sued out, he must show it to have 
been continued up to the time of trial. 
Administrators of M^Dowall Y. £x- 
ecuiors of Goodwyn. > k 441 



1. The jurisdiction of a magistrate 
is exclusive, and conclusive to the 
amount of six dollars, and no appeal 
lies from the decision, if it be under 
that sum. Penning v. Porter, a 396 

2« The act of 1706, which forbids 
a magistrate who is a layman from 
marrying persons, is obsolete, and su- 
perseded by our present constitution 
and laws. Watson v. Blaylock, b 351 

Malieioidft l^xosecution. 

In an action for a malicious prose- 
cation for a misdemeanor, a Judge's 
order for a copy of the indictmetit is 
not necessary, Mims v. Burts, 

b 308 



N. 



NeNN^ 



1. It belongs to the Court to deter- 
mine the law ; if the Juries will take 



it on tbemsalvea^ and 4ecide dilfereBt-% 
ly from the Court, they will grant 
a new trial twites quaties* Mnnro t. 
Gardiner. a 32^ 

2. Assuoipalt fer bniidtBg a boise. 
The verdict of the J«ry not to lie aet 
aside for diflbriBg ^ra the estimates 

j of two witnesses, the verdict not pre* 
ciaely coofofming to eitha*. Elhrd 
v« Martim. a 3^ 

3. A verdict dearly contrary to 
evidence set a&ide, and a new trial 
granted. Coekfieldr. DanieL a 193 

4. Misapprehension of the Judge 
as to a material fact, and a direction 
to the Jury accordingly, is an irresis-* 
tible ground for a new trial. J» Mur* 
den V. South Carolina Insurance 
Company. a 214 

5. In a case where there is a mul** 
tiplicity of testimony, and aH before 
the Jury, though the Judge in his 
charge may mis-state same of the mat- 
ters of fact, it is not necessarily a 
ground for a new trial, if no point of 
W be misHitated^ and no error in the 
admission or rejectioti of testimDiiy^ 
Ktnhchr. Palmer and others, a 216 

6. It does not lie in the mouth of 
a party to object against the verdict 
the want of testimony on a point, to 
which testimony was offered, and suc- 
cessfully opposed by that party at the 
trial ; but which ought to have been 
admitted. Murden v. Beath Sf Miles. 

H 255 

7. It has been repeatedly decided 

in this Court that the discovery of 

oral testimony after trial, is not ^ 

ground for granting a new triid. £c- 

fert V. Des Coudres. a 69 

8. Though a verdict may be against 
the weight of evidence, yet the Jury, 
being the legal and fittest judges of it, 
the preponderance must be very clear 
to anthoriibe a new trial. jR^ ▼• 
Huntington* a 165 

9. Two sepiufate actions on two 
aotes^ both m which were giv«i far 
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a Degra» and the defence was unsound- 
ness, of which he died. Being tried 
by two Juries, the verdicts were, on 
one note for the defendant, and on 
the ether for the plaintiff; in both 
cases appeak made for new trials. 
Though ffom the evidence ike Court 
would not haire disturbed the verdicts, 
whichsoever side they had been, if 
they had both been alike, yet as both 
could not be right, diey granted new 
trials, that both cases ihight foe sub- 
mittefl to one Jury. PMlips v. 
M'JDowalL h 70 

10. It is incumbent on the party 
who cMnpIains of the verdict to fur- 
nish the evidence of its incorrectness; 
but where the plats and surveys that 
were at the trial are lost, and no de- 
fault of the party, and the verdict 
was against the opinion of the Judge, 
it is proper to grant a new trial with- 
out prejudice. Donevant v. Mother" 
shed. b 160 

11. Debt on boftd — defence that it 
was given for a negro who proved to be 
unsound. Defendant 'expected to prove 
what was the consideration by the 
subscribing witness; and relying on 
the production of that witness by the 
plaintiff, the defendant took no means 
to produce him at the trial. It was 
iocumbeDt on defendant to subpoena 
him ; and having admitted the execu- 
tion of the bond at the trial, verdict 
went against him ; and held diat there 
ivas no remedy for his own laches. 
Quarles v. Taylor. h 190 

12. A verdict being recovered on 
a note g^ven for money won at cards, 
a new trial granted. Tidmore and 
others v. Boyce and others, h 200 

13. Where the Jury find a verdict 
on the testimony of witnesses whose 
credibility is greatly impeached, both 
by facts and general character, the 
Court will grant a new trial. Burt 
and others v. Stackney. h 323 

14. In a case depending on a single 
fact> relative to whidi there is a con^ 



siderable diversity of testimony^ the 
Court will not disturb the verdict, 
unless it be contrary to the manifest 
preponderance of evidence. Starke 
V. Cockerd. b 337 

15. Though the Judge who tried 
the cause, reported that if he had 
been ^of the Jury, he should have 
given a different verdict; jret there 
being evidence en both sides, the 
Court would not grant a new triaL 
Administrators of Caldwell v. Sarh'^ 
ley. b 452 

16. The discovery of evidence of 
which the defendant was not apprised, 
but consisting of written evidence 
among the papers of his testator, no 
ground for a new triftl. Bogeri and 
others v. Executors of Simons. 

a 143 

S*e Jury^ 3» 4. Larceny^ 1. Pre- 
sumption, 2. Evidence} llj IB, 
29. Will, 5. 



o. 



1. Quo warranto. The office of 
Ordinary, as heretofore constituted, 
was secured by the constitution to the 
incumbent, who could not be displac- 
ed by act of the Legislature-^the 
constitution prescribing no other 
mode but impeachment ; and, there- 
fore, the^act of 1816, which directed 
that the office of Ordinary should be 
vacated on a certain day, was uncon- 
stitutional. HayeSf Relator^ v. Har'^ 
ley^ Ordinary. a 2161 

2. If an Ordinary, on granting 
letters of administration, neglect to 
take a bond and security as the law 
directs, he becomes security himself, 
and is liable to parties interested in 
the estate. If he take a bond and 
security from the administrator at a 
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•ttbseqvettt period, tbdiif h it inaj be 
an indeniBity to himself» it is not 
Mch a boMi aa tbe law directs, and 
does not saTO btm from reaponsibilio 
tj to parties interested* 

3. And thong;h the party may sue 
on such a bond, and recover so far as 
the obligor's property may extend, it 
is no waiver of the remedy against 
the Ordinary ; bnt the balance may 
be recovered from him. Boggs and 
Boggs V. Hamiltim^ Ordinary, b 383 

4. A judicial officer may have mi- 
nisterial duties. ib» 385 



1. Where a man hires an over- 
seer by a special contract, whereby 
the reward is to be one-fourth of the 
crop, and when the same is well ad- 
vanced in growth, turns him away 
without just cause, the overseer is en- 
titled to have the value of one-fourth 
of the cn^, to be estimated not as it 
stood when he was so dismissed, but 
when it was fully made. Clancey v. 
RohertBon. b 404 

2. In an action for overseer s wa- 
ges, with a quantum meruit — proof 
of misconduct in the overseer, but he 
not turned away— and the Jury, hav- 
ing heard all the circumstances, find 
a certain sum, less than full wages. 
The verdict not to be disturbed, as 
they may have taken the misconduct 
into estimate, under the quantum me^ 
ruit. Scott V. Baldwicke. b 410 



PaxtieB and Privies. 

5ee Evidence, 10. Judgment, 8. 
Trespass^ 2. 



PeTsons of colottf # 

An East Indian, though *^a free 
person of colour,'* is not liable to a 
capitation tax, under the ordinance of 
the City Council of Charleston. £x- 
parte Ferrett and others. a 1^4 



Pleading. 

1. Where there are two counts in 
a declaration, one good and one bad, 
anJ a general verdict, it shall be re* 
ferred to the good one. Taylor v« 
Sturgingger. b 367 

2. In a special count, where there 
are immaterial circumstances siet 
forth, with which the proof does not 
tally, there still' is no ground for a 
nonsuit. Davis v. Crawford, b 401 



Pledge* 

Where property is held under ^ 
pledge, the possession of the bailee is 
the possession of tbe owner ; and if he 
sell to a third person, and the bailee 
will not give up the property to the 
vendee, on being tendered the amount 
of tbe debt, or conceals the precise 
amount, so that no precise tender can 
be made, it is sufficient evidence of a 
conversion to sustain the action of 
trover by the vendee. Batcl\jff^ v. 
Vance. b 239 



PoBBession. 

Where there has been a long pos- 
session, with every act of ownership, 
in one person in the neighbourhood 
of the original grantee of the land, 
without any daim by him, it raises 
such a presumption of a conveyance 
from him, as to let in proof by parol 
of other circumstances which go t^ 
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fortify that presumption. Howell 
T. House, b 80 

> 

See Pledge. Presumption. 



1. The objection to a writ that the 
impres8io9i of the seal of the Court 
was not on the writ is not available ; 
and, at all events, comes too late, af- 
ter the defendant has pleaded to is- 
sue, and the cause is ready for trial. 
Smith V. •/. Alston. a 104 

2. In an action containing only a 
count for money had and received, 
the plaintiff must always file an ac- 
count of particulars, or give some 
proper notice of the nature of the de- 
mand; otherwise, the generality of 
that count will be a surprise on the 
defendant; and in Such case, the 
plaintiff's cause will be stricken off 
the docket. Smj/th v. Lehie. a 240 

3. Although medical accounts, and 
all other accounts, on which a person 
is to be'charged, ought to be set forth 
with sufficient particularity, yet whe- 
ther they be so or not, must rest 
with the Court who tries the cause, 
who will be governed, under circum- 
stances, by the usage in like cases. 
Schmidt v. Quin, a 418 

4. Motion to set aside a writ for 
illegal service, the defendant residing 
out of the district, overruled. Py^ 
kmt V. Tovonsend. h 158 

5. In an action by summary pro- 
cess, if the plaintiff intends to rely on 
a special promise, distinct from the 
general assumpsit, he must set it 
forth in his process, or evidence of it 
cannot be admitted. M^Daniel v. 
Scoggins. h 227 

Se4: Witness, 1, 3, 4. Judgm^t, 4^ 
- 5, 6, 7, 8, 
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1. A possession of land for 30 
years, (and probably for 20,) is a suf- 
ficient founoation for a Jury te pre- 
sume a grant. M^ClUre v. HilL 

b 420 

2. Where a Jury deteranines by the 
weight of evidence, or presumptions 
that are plausible, the verdict is not 
to be disturbed by nicely scrutinizing 
the views they may have taken of the 
testimony^ Miller v. Simpson and 
others. 6 431 

3. The possession of a grant from 
the State, of lands, carries with it a 
presumption that all the legal requi- 
sites for obtaining it were complied 
with ; and the grantee and his heirs 
shall not be put to prove that the 
public dues were all paid when the 
grant was obtained. Thompson v. 
Hujiser, b 350 

See Bond) h 2, Judgment^ 3* 



Where a printer continues an ad- 
vertisement for a great length of time 
in his paper, much beyond the evi- 
dent occasion, the Jury will be justi- 
fied in deducting from the amount of 
his bill, even though no express limit 
was put in the original order for its 
insertion. Thomas v. Graves and 
others, a 308 

See Usage., ' 

pTobibition. 

A prohibition lies against the Com- 
missioners of the public roads, whose 
functions are sufficiently of a judicial 
character to bring them within the 
legal description of those inferior tri- 
bunals to which this writ lies. The 
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plaintiff ordered to declare is prohi* 
bition» that the facts disputed may be 
tried by Jury. The Staie v. Com- 
missitmers of Roads of Christ 
Church Parish. a 55 

1. The endorsee of a promissory 
note cannot recover of the endorser, 
unless he show a demand made upon 
the maker of the note^ and notice of 
non-payment to the endorser. No* 
difference in this respect between a 
note endorsed before or after it be- 
oomea due. Ec/eri v. Dts Coudres 

^Co. am 

2. If the maker of a promissory 
note adrertise in the gazettes, that it 
was ille^Hy obtained and void, and 
cantion the public not to receive it, 
snob advertisemettt is not legal testi- 
iBony to gpo to the Jury at the trial ; 
and though it might not have weigh- 



Ring ▼. Hnntingtom. a 102 

3. A note is made in Charleston, 
and endorsed, payable there. The 
notary calls at Uie house of the ma- 
ker, where also the endorser, when in 
town, usually resided, and inquired 
for drawer and endorser, and, both 
being out of town, demanded pay- 
ment from the wife of the drawer, and 
left notice and copy of the protest for 
the endorser ; and this was held suf- 
ficient to charge him. 

4« Suits beine brought against 
drawer and encbrser, the plaintiff 
took a confession of judgment from 
the drawer, payable at future instal- 
ments. Held that the endorser was 
thereby disdiarged. Moodie v. Mor- 
rail. fl 3W 

4. Where time k given to the 
drawer or accepter, the endorser is 
ipso facto disdiarged, whether such 
indulgence, and the terms on which it 



6. In case of a protested note^ th^ 
notary who made the protest bein^ 
dead, his clerk, from an entry made 
by the notary in his record book, tes-* 
tified that he, the dark, had given 
notice to the endorser, though he 
could not otherwise have recoUected 
the fact. Hdd to be sufficient evi- 
dence, under the circumstances. The 
holder of the note having received 
partial paym^ts from ^ maker, 
and given him indulgences from 
time to time, with a promise to him 
not to call 00 the endorser for actual 
payment, unless the drawer should 
become insolvent, was evidence of a 
new credit to the drawer, and operate 
ed to dis<^arge the eiidh»aer. SkarpCy 
emdorsee^ v. Bit^iey. a dTS 

7. Where a man endorses a nego* 
tiable note before due, evidence of 
any intent of the endorsement, differ- 
ent from its legal purport, ought not 
to be received. It being received, 
and the Jury finding a verdict cow^ 



cd a fearer, a new trial ^w^^^ formMy to the legal purport, the 



verdict not to be disturbed. Simp^ 
son's exeeutors v. P«rry. h 31 

8. Where a note is endorsed after 
it is doe, al^iough it has lost its ne- 
gotiable quality, and the strict rules 
v^ieh the law imposes on the holder 
do not ap{dy, yet he is bound to de- 
mand payment from the maker in 
some reasonable time, or to make 
reasonable eff<Nrts to do so. But the 
duties and responsibilities between 
endorser and endorsee^ niay be varied 
from the genera] rule by private sti- 
pulations ; and it is not deemed a vi- 
olation of any rules of evidence, to 
admit parol proof of sudi special sti- 
pulations, in an action against the esi- 
dorser of such a note. Rug^fy v. 
Davidson. h 33 

9. Want of consideration cannot be 
set up against a negotiable note, oi- 
dorsed before due to an endorsee, who, 
for aught that appears, is a bona fide 



is granted, be beneficial lo bim or not. ; bolder. Pomgy msmgme, v. Wade 

ib. 37V and others. b 183 
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10. Eodersee of a note, though he 
promptly sued the makers on their re- 
fusal to pay, yet, not having given 
notice to the endorser, aU> remedy 
against him was gone. Harwin v. 
Lowell. b 193 

11. A promissory note, or bill of 
exchange, for any thing other than 
money, cannot be sued for and de- 
clared on under the statute of 3 and 4 
Ann^ Gains v. Kendrick. b 339 



¥\iTcliaseT» 



See Vender and Vendee. 



Q. 

See Ordinary. 



and vouchers are destroyed, it will 
require very strong proof to author- 
ize a recovery, as for a mistake or 
omission ;. and the point must be suf- 
ciently disclosed in the pleadings to 
prevent any surprise on the defend- 
ant. Barton v. Administrator of 
Dunlap. b 140' 

"Replevin, 

Whether replevin will lie in anj 
other case than distress for vent ? 
Though not decided, yet ill this case 
there being no proof of a clear and 
unequivocal possession in the ^plain«» 
tiff, and an actual taking by the de- 
fendant, (which ^re considered indis- 
pensable requisites,) the writ of re^ 
plevin was quashed. Byrdy. O HaU'- 
lin. a 40L 



R. 



Rame. 

A raffle of watches, or other arti- 
cles, is not a lottery, in the sense of 
the act of 1762 ; and an indictment 
therefor will not lie under that- act. 
The State v. Pinchback. b 12a 

BDeeogDizanee kr 

Though a recognizance purports to 
be a sealed instrument, yet a seal is 
not absolutely necessaij to give it va- 
lidity. The State v. Foot, Kennedvj, 
and Whann. b 123 

/Release. 

Where parties have settled their 
aecounts,and given mutual discharges, 

VOL, II. 



Interest on a judgment cannot be 
recovered under a scire facias ^ which 
goes only to have execution of the 
original judgment, as rendered. Ad' 
ministrator of Cohen Vw Executor qf^ 
Thompson. b 146 



I. Attachment against the Sheriff, 
for not paying over money to a par- 
ty, where other parties disputed his 
right to receive it, set aside, as the 
question of right was not tried ; and 
this case, under very special circum*- 
stances admitted to be matter of ap- 
peal. But in general, orders of Court 
directing attachment for oontbmpts 
are not matters of appeal, so as that 
the execution of the attachment will 
be suspended thereby. The State v. 
Sheriff of Charleston District. 

3 P 
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2, Attacbment agaivtt die Sheriff 
lor omiasioir of doty, is in the flat ore 
of crimiiiml proeedure, and is at the 
suit of the State ; but partj injured 
has alio bia ciyil remedy, A. 151 

3* But where there are inrolved in- 
tricate questions of law and fact, the 
Court will not proceed in the sunima* 
ry mqde of attaobment, but leare the 
partj to his remedy by regular suit. 

t^. 152 

4. Mode of proceeding on attach- 
ments. - to, 

h. If, in making a title under a 
Sheriff *8 deed, the execution under 
which the sale was madi*, omit the 
usual words, ** lands, tenements,'' &c. 
this being a clerical mistake, may 
probably be amended by the Court. 

6. Where the Sheriff sells lands aT- 
ter the return day mentioned in the 
execution, provided the levy was made 
before, such sale will be good. 

7. A title under Sheriff^s sale is 
conclusiTe only between the purcha- 
ser and the parties to the suit, and 
those claiming under them ; but when 
the purchaser sues a stranger, to re- 
cover the land, the usual rules as to 
the deduction of title will apply, and 
the circumstance of the party's claim- 
ing under execution will not vary the 
case. TVomer t. Purkey. u 323 

8. Where property is seized and 
sold by the Sheriff under an execu- 
tion which did not legally bind thai 
property, the Sheriff is a trespasser, 
and the party must take his remedy 
against him, or the plaintiff who 
caused the execution to oe so levied. 
Mitchell V. Dubote. u 360 

9. In an action against a Sheriff for 
not paying over moneys that were 
levied at the plaintiff's suit, the She- 
riff m^ay give parol evidence, that the 
plaintiff had, by parol, directed the 
money to be applied in payment of an 



exemtion that was agtmst him in the 
SUieriff *s hands, and that it had been 
so applied* CefMiiit«si4lNert of the 
Treastny v. AU^. b 88 

{ 10. Where a Sheriff confines and , 
diets negroes taken in execution, he is 
allowed 25 cents per day. Whin the 
debt to be levied does exceed £166, 
he is entitled to only one per cent, 
commissions. IVhiitnore v. Rumpk. 

b 120 

11. Where there are no legal liens 
on the defendant's prei»erty, he may 
waive the advertisement required by 
law for his benefit, or plaintiff and de- 
fendant may join to waive it. Darts 
V. Murray. h 144 

12. In process, as for a contempt 
against a Sheriff, for not paying over 
to the plaintiff money levied under 
an execution, the Sheriff may prove 
the payment of the money to a person 
not named in the record, by the pa- 
rol direction of the plaintiff; and 
may piove the direction by parol evi- 
dence, without producing any written 
authority from the plaintiff to the 
Sheriff. Kirkpatrick v. Vandiver. 

b 341 

See Agent, 4, 5. Assumpsit, 5, 
10, 11. 



1. If in an action for words, the 
proof leavt« it doubtful wheUier they 
were spoken before or after the ac- 
tion brought, a new trial will be 
granted. Taylor v. Sturgjngger, 

b 367 

2. In slander, Ihe'w^ords, "y'oa 
are a counterfeiter,'* are actiohaole ; 
because, if true, they would subject 
the party to an infamoni punishment. 
Howard Y. Stephenson. b 408 

See Amendment^ 2. 
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2. What ii iaxM» prope 



merty. 
ib. 44 



1. The law does Hot aathorae the 
killing: of a runaway negro, unle«$ the 
person attempting to tako, him is en- 
dangered bj resistance^ as by assault- 
inff or strikinff. Arthur v. Wells. 

^ ■ b 314 

2.* A man gives a note to plain- 
tiff's negro by name : no suit can be 
maintained by the master. A liter 9 
where a slave buys or sells by virtue 
of a written ticket from his master. 
Gregg V. Thompson, b 331 

Ii^ the summary process jurisdic- 
tion, if the i^laintiff have no legal 
mode of proving his right of action, 
he is entitled, under the act of As- 
sembly, to call for the oath of the de- 
fendant ; of which the , plain^i^ must 
itive notice. Addison v. White, 
■ 6 369 

Indictment for swindling, by sell- 
ing a girl as a slave, who was free. 
Demurrer, for that it was not alleged 
that defendants knew her to be free, 
and that there was no false token^ 
which is requisite at law to complete 
the offence. ]>emurrer sustained, 
The State v. Wilson and Strange. 

b 135 



T. 



TuLation. 

1. Under the powers granted to the 
Corporation of Charleston, they may 
tax hoods, which are taxable proper- 
ty. The State v. City Council of 
Charleston. a 86 



Tenwut. 



If a person voluntarily put repairs 
to the house of ^another; he cannot af« 
terwards displace and remove the ma* 
terials. Caldwell y. fineas. h 348 

A party cannot stop inter^t with- 
out an actual tender, or what is tanta- 
mount. The possession of thte land 
is generally equivalent to the interest 
of the purchase-money. Hood v. 

Huf. bies 

1. In an action of trespass fo try 
title, and verdict for defendant, who 
at the trial produced no original grant 
to the land in dispute, nor evidence 
of title or possession that authorized 
a presumption of a grant, a new trial 
was ordered. Williams v. M*Gee. 

a 85 

2. Tr^pass against three persons^ 
for taking away negroes. The names 

I of two stricken out of the record, and 
I verdict against the third held regu- 
' lar. All persons present, aiding or 
assisting in a trespass, are principals^ 
and the Jury n^y sever in the ver- 
dict. Chanet f. Parker. a 333 

3. A person having been permitted 
gratuitously to occupy a building on 
the land of another, an4 the owner 
choosing to put an end fo the privi- 
lege, to force her to quit, proceeds to< 
unroof the house, and destroy the 
buildings, thereby damaging the pro- 
perty of the resident. This- is an il;- 
legal actj for which trespass, vi^et 
armiSi will lie, leaving out the .words 
clausum/regit ; and mere po8Si»sion> 
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without proof of title, wiD tnpport 
(he action. CMweii ▼• Juliam. 

b 294 

See Sheriff. 

'^'here^l)/ lUi aecidental omission, 
plaintiff *B attorney does not call and 
ermine a witness who was present in 
Court, and a nonsuit is moved t^or af- 
ter he has retted his case, the Court 
will still permit the witness to be ex- 
amined m furtherance of justice. 
'Campbell^ MUliken ▼. Jngraham. 

a 293 

See Will, 1, 2, 8, 5. 

1. "Evidence of a^oluntaty tronver- 
sion is essential to maintain an ac- 
tion of trover. Where the person in 
possession of the property concedes 
the plaintiff *s right on demand made, 
and sets up no pretence of title nor 
obstructs his taking possession, tro- 
Yer will not lie. Chandler v. Partin^ 

' * 72 

2. A citizen of this state hires a 
negro coachman in Philadelphia, who 
was there working in that employment, 
as a free man, to drive his carriage 
home: the negro is taken up in Chester 
as the slave of a person of New- Jersey, 
from whom he had absconded, and 
defendant made no claim or obstruc- 
tion ; nevertheless an action of trOTer 
was brought to recover damages for 
the alleged conversion — a nonsuit or- 
dered. Qu(Uf V. M^Ninch. b 78 

3. Not every possession or actual 
use of the property of another will 
sustain an action of trover.' There 
must be a wrongful conversion in op« 
position to the plaintiff's title, well 
known or communicated to the de- 
fendant, ib. 79 



4. In an a^ion of trover^ where 
the Jury give a verdict for a certain 
aum to be released on returning the 
property, the defendant must avail 
nimself of the alternative in a reason* 
able time, or the plaintiff may issue 
execution for the auih. And if under 
such execution, the property in dis- 
pute is seized and sold, and pnitrhas- 
ed by the plainttiff fok* a less sum, 
this will be no compliance with the 
alternative by the defendant, but the 
plaintiff may go on for the balance of 
the damages. Fonfers, JU^CUme's 
Administrator^ v. Elders. 6 184 

5. In trover the Jury ffnd a verdict 
for plaintiff for a certain sum, to be 
released on delivering up the proper- 
ty. Defendant, by appeals,' and in- 
junction in equity, causes great de- 
lay, and finally tenders back the ne- 
groes to plaintiff, who receives them. 
He then brings a suit for intermediate 
hire, and held that the action will not 
lie therefor. Norris and others r. 
Beckley. b 22S 

6. In trover any evidence showing 
that defendant detains the property 
for any purpose not justifiable m it- 
self, is sufficient to establish a conver- 
sion. Ratclife v. Vance. b 241 

7.. In evidence of a d^nand in an 
action of trover, it is not requisite to 
prove that plaintiff' at the time exhi- 
bited his title to the property, if the 
defendant were apprised of the title 
title otherwise. ib. 242 



U. 



1, It requires many witnesses to es- 
tablish a general usage ; and any 
usage to be valid must be also rea- 
sonable. Thomas v. Grates Sf Too* 
mer^ a 309 
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2. The general usages of trade, 
form a part of the law of the land ; 
are presumed to be known to all, and 
are the teats of all contracts arising: 
under them, but local usa^, or those 
prevailing in a particular branch of 
trade or traffic, unless palpably unrea- 
sonable, may be proved by evidence. 

3. A printer of a gazette, who has 
kept an advertisement for a long time 
in his paper, may adduce evidence to 
prove a custom of the trade, that ad- 
vertisements sent for publication, with 
no orders limiting the times of inser- 
tion, may be continued till directions 
be given to stop the insertion. Tko- 
mas V. O^Hara. a 303 



The hunting of wild animals in the 
forests and unenclosed lands of this 
countrV) is as ancient ai^ its settle- 
ment, and the right to do so coeval 
therewith ; and the owner of the soil, 
while his lands are unenclosed, can- 
not prohibit the exercise of it to 
others. M^Conico v. Singletmu 

b 244 



y enAeic and Yenfliee. 

1. Selling for a sound priee raises 
an implied warranty, that the thing 
sold is free from defects known and 
unknown. Lester v. Graham, a 182 

2. A bond given conditioned to 
make titles to land by a certain day. — 
Titles made on the day, but being 
defective, perfect titles were made 
sometime after, and held that the 
right of action on the bond was gone; 
and so the bond could not be offset 
against an action upon a note that 
was given at the same time for the 
purchase money. M^CmUs v. M^Con- 
nell. . fl 190 1 



3. Where a person scUs a negro as 
a tradesman, and cff orderly conduct, 
he is not to be considered as warrant- 
ing his future conduct, only his abi- 
lity ^and character up to the time of 
the sale. Lawry^ Exefiutor of Mil- 
kr, v> M*Burney. a fi27 

4. Notes given for the purchase of 
a tract of land, and a written «ove- 
nant from plaintiff to make titles af«* 
ter the notes are paid. It is not ne-^ 
cessary to tender titles in order to re- 
cover the notes. Davis r* Woodr- 
ward. h 66 

5. Where a person purchases lands 
by metes and bounds, said to contain 
a certain number of acres', more ov 
lesa, he is entitled to all the lands 
within the limits, whatever the num- 
be,ofacr.n.aybe.P.a,..BW^g^ 

6. Where the metes and bounds 
are represented by visible marked 
lines, they cannot be extended, al- 
though a natural or artificial bound-i 
ary may be called for beyond them. 

ih. 101 

7. The permitting of a purchaser 
of land, when sued on the bond or 
note given for the purchase money, 
to set up in defence, the want of a 
good title in the vender, though there 
has been no eviction, is peculiar to 
the Courts of this state ; of question- 
able policy, and the principle ought 
not to be extended. Nor ought it to 
be allowed merely because the vender 
has not deduced a complete 'chain of 
title in himself; but the defendant 
must show a better* one actually suIh 
sisting in some other' person. Hood 
V. Huff. b 159 

8. "A person purchased a negro for 
only 200 dollars, who was old and 
occasionally afflicted with cholic ; 
purchaser knew the negro well be- 
forehand, having had him in hi^ ser- 
vice. There is no ground for. the 



recision of the contract, from the 
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Bnee and the circimfllaiicei of tiie 
c«w. Bensim r. LiUleJieU. 6 189 

9. A so«nd price implies m warraii- 
tf of touiMliieM of the property; 
wbif h exteads to dofeeta knowo and 
vnknown. Crmo/brd ▼• Wilson, 

10. A sale was mads of a iie^ro» 
and a receipt taken warranting her 
to be soiindL At a subsequent pe- 
riod« when the balance of the pur- 
chase money was j^id, a bill of sale 
was 'given warranting the soundness ; 
W at or about this time the niegro 
became sickly. Held that the bill of 
sale, though dated subsequently» had 
relation to tl'e time of sale, and that 
the warranty was complied with. 
Brown t. Frazteu h 213 

11. Assumosit on a note. Plea, 
want of consideration ; that the note 
was giren for the purchase of a tract 
of land, and before formal titles could 
be made, a third party entered and 
disputed the title. Held that as this 
claim arose before title made, it is in- 
cumbent on the vender to contest the 
claim, and utftil the title is cleared, 
the note cannot be recovered. Wade 
T. Dawson* b 435 

12^ Land being sold and conveyed^ 
and the parties afterwards agreeing to 
rescind the contract, the conveyances 
were given up ; but, by accident, the 
notes given for the pnrchase^money 
were not given up. Held that parol 
evidence of the recision cannot be 
given at law ; the land having been 
vested by the conveyance, could not 
be divested otherwise than by deed. 
Young's administrator v. AdnUnis^ 
irator of Tyl€r\ b 445 

See Assumpsit. 2, 4, 5, 6, 7, 10. 

1. Where a verdict and judgment 
exceed the damages laid in the writ, 
plainfifl' must enter a remittitur for 



the surplus, or a titmrefacia». d^ ito- 
eo will be awarded. 

2. Such a motion may be made in 
the Circuit Court ; which always pos- 
sesses the power of lookii^ into its 
own recortB, and correcting errors. 
Query, within what time after tiie en- 
try of the judgment? Mooney v. 
Weick. a 133 

3. Where there is a judgment bj 
default, the Jury cannot, in ^ecoting 
a writ of inquiry, find a verdict for 
defendant. Fmrsoms v. Cain, a 196 

4. A verdict for defendant cannot 
be given en a writ of Inquii-y ; but it 
appearing that the wrong name was 
used in the writ, though it was serv- 
ed on the right person, leave given to 
amend the proceedings, on the inter- 
locutory order being set aside, and 

I the true defendant at liberty to plead. 
RudesM V, hesemse. b 58 

See New Trial. Amendment. 
Interests 
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1. Where lands are sold by a plat 
which calls for a boundary on A. B., 
and on a re-survey it turn out that 
the tract of A. B., though its ex- 
terior boundary touch that of the 
land sold, yet lies within the compass 
of it ; this will be a breach of warran- 
ty, so far as respects the number of 
acres of the included tract. Peay^s 
Executor v. Briggs. b 98 

2. Assumpsit is brought for a 
breach of warranty, contained in a 
deed under seal. The action ought 
to be covenant. A nonsuit ordered. 
Anderson and others v. Soiomon. 

b 329 
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3. An ft^6B 'OR 4h^ warmnty of 
property must be a special action, 
Unless the contract has beea rescind- 
ed, and then general ind^^t^ofo^ as- 
sumpsit will lie for the price of the 
property. Whether the assent of the 
seller be necessary to rescind the con- 
tract, in order to maintain the gene- 
ral count ? Byers y, Bostwick. b 75 

4, To rescitid a contract, it is ne- 
cessary that the property be re-deli- : 
ver6d to the seller. ib, 76 



Will. 

1. Sanity of a testator is always to 
be presumed ; the contrary must be 
proved : otherwise, where the party 
is once insane. Kinloch y. Palmer 
and others, a 225 

2. If the witnesses to a will deny 
their attestation, or fail to prove, the 
execution, circumstantial evidence 
may be adduced ; and the most di- 
rect and usual is proof of their hand- 
writing, but such proof ought to be 
very clear. 

3. Where three of the Jurors, as 
members of a society to whom a le- 
gacy was given, were interested to 
support the will, however valid the 
objection might be, it comes too late 
after a verdict given by the Jury in 
aapport of the will. Pearson . and 
others Y. Wightman* a 336 

4. Where a will is written on seve- 
ral sheets of paper, it has never been 
determined to be an essential requi- 
site that the testator should sign eve- 
ry sheet. lb. 341 

5. In a question as to the sanity of 
a testator, where there was much 
conflicting evidence, and the weight 
apparently with the verdict, it will 
not be disturbed in consequence of 
minor difficulties, arising out of jar- 
ring testimony. Cohen ^ Moses v. 
Simons and others, a 446 



6. In a trial#f a land casse, where 
a. party produces and relies upon a 
will, he need not call lind examine all 
the subscribing witnesses : proof of 
all the circumstances by one of them 
is sufficient* If the adverse party 
would impeach the will, he may call 
the rest. Howell v. House, b 80 

7. luA^te oiderokaindivsl'nQn. Ob- 
jections, that testator was non aoth' 
pas, and liable to undue influence. 
Evidence, though not conclusive, as 
to insanity, yet sufficient to shaw that 
undue influence might have been 
used ; and being fairly submitted to 
the Jury, and they finding against the 
will, the Court would not disturb the 
verdict Button^ guardian^ v» Bla- 
lock and zvife, & 231 

8. An appeal from the Ordinary. 
Testator had drawn several wills, all 
in his own handwriting, of different 
dates, except one, the date of which 
was not completed. Left to the Ju- 
ry to determine which was the last 
will, so far as regarded the personal 
estate, none of the papers having 
been formally executed. Denton and 
wife V. Engli$h^nd wife, b 391 



Witness. 

1. A party who omits to subpoena 
his witness, depending on his promise, 
to attend Court, cannot have the tri- 
al postponed for the non-attendance 
of such witness. Bone and others vl 
Billen, a 198 

2. Though a person be interested 
in the subject matter of the action, 
yet if his interest on either side is 
balanced, it will not affect his com- 
petency. But if his interest be ob- 
viously greater on one side than 
the other, he becomes incompetent. 
Yet if offered to sw^ear against his 
greater interest, the objection to his 
competency does not lie on that side. 
Smyth , endorsee f v, M^Dow, a 277 



4W 



INDBX. 



3. If • witBMs Mfiite to answer 
quettiou pat to bim, touching his in- 
Cerett in tbe cause, be is to be com- 
Biitted as for a contempt, and closely 
confined, witboat bail or mainprise, 
vntil be purge the contempt and an- 
swer. iiOft T. Sandifer emd othen, 

b 167 

4. In the trial of an indictment for 
a riot against several, where the eri- 
dence of tbe prosecutor as to one of 
them was not sufficient for bis con* 
Tiction, yet tbe Court would not 
strike his name out of tbe indictment, 
with a view to make him a witness 
for the defendant, without tbe assent 
of the Attorney General, though they 
might advise his acquittal. Tlie Slate 
V. Mexandtr and others. 6 171 



6. To impeach tbe eredibility^of 
a' witness, evidence of. particular 
facts cannot be gone into, only of ge- 
neral reputation. t6^ 

See Evidence, 3, 4, 5, 6, 8, 11. 



Writ of Inquiry 



In executing a writ of inquiry, the 
plaintiff must give evidence accord- 
ing to the case made in his declaration. 
Evidence beyond cannot be admit- 
ted ; and if admitted, a new trial will 
be granted, or a writ of inquiry dt 
novo. Mathews v. Sims. i 103 
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